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A modest proposal for a better rule 30(b)(6) deposition

By lain D. Johnston, U.S. Magistrate Judge, Northern District of Illinois, Western Division

am sure that this has never happened to
you, but, perhaps, maybe “a friend” has
participated in the following scenarioc.

“Your friend” is involved in litigation akin
to the Thunderdome of the Mad Max vari-
ety.

"Your friend"receives a notice of a deposi-
tion pursuant to Federal Rule of Civil Pro-
cedure 30(b)(6).!

The notice contains a laundry list of cate-
gories spanning every conceivable aspect
of all the claims and affirmative defenses
atissue -and then some. For example, the
notice seeks “all facts” supporting each af-
firmative defense and the legal bases for
those defenses.

“Your friend” begrudgingly contacts her
client to explain the requirements of
producing a Rule 30(b)(6) witness (or wit-
nesses). The client is unpleased, but un-
derstands.

“Your friend” uses her best efforts to pre-
pare the Rule 30(b)(6) witness for the de-
position, including providing the witness
with information the witness previously
did not know so as to comply with the no-
tice.?

“Your friend”and her Rule 30(b)(6) witness
appear at the designated time and loca-
tion for the deposition.

A few hours (although it seems like years)
into the deposition, the opposing counsel
begins to ask questions outside the scope
of the Rule 30(b)(6) deposition, some of
which are clearly attempts to impeach the
witness by showing, among other things,
bias. (The opponent’s ability and desire
to seek information beyond the scope
of the notice may have seemed impos-

sible based upon the broad scope of the
notice, but as we all know, litigation is full
of surprises.) Moreover, the opponent be-
gins to also ask questions that appear to
seek legal conclusions.

“Your friend” frantically tries to recall a
seminar she attended years before that
explained the few instances in which it
is proper to instruct a witness not to an-
swer.*

“Your friend” is confident that the ques-
tions seeking legal conclusions are im-
proper,’

“Your friend” seems to recall that there
may be a split of authority on whether she
can instruct a Rule 30(b)(6) witness not
to answer questions that are beyond the
scope of notice or seek legal conclusions.®
Although she certainly feels sandbagged
because she prepared her witness on the
topics of the notice, not on other issues,
she is unsure what the proper response
should be.”

Frustrated by the nature of the questions,
the length of the deposition and the ac-
rimonious litigation history, “your friend”
instructs the witness not to answer those
types of questions. Her opponent balks
and demands that the witness answer the
questions,

The deposition comes to a screeching
halt, and “your friend” files a motion for a
protective order. Her opponent files a mo-
tion for sanctions.

The motions are heard before a cranky
judge, who is unhappy with both attor-
neys and who enters a ruling that dis-
pleases both sides.

* % %

The next time “your friend” encounters
this type of distasteful circumstance, think
of all the opportunities that exist to avoid or
prevent the downward spiral of problems.

First, try to avoid death matches.® With-
out doubt, there are lawyers who stink. (You
know who you are; so knock it off). During
a career that may last four decades, “your
friend” is bound to litigate against a couple
of them. But she should try to be the bigger
person and the better attorney. A good judge
and court staff will recognize that effort. And
if “your friend” does not believe that, tell her
to be like Earl and have faith in karma,

Second, upon receipt of a laundry list Rule
30(b)(6) notice, instead of trying to create an
omniscient witness, “your friend” should try
the following. Initially, “your friend” should
write a polite and thorough letter (not an e-
mail) that contains at a minimum the follow-
ing: (a) an explanation of her concerns about
the notice; (b) an acknowledgment that
she takes her duty of presenting a properly
prepared and knowledgeably witness seri-
ously and that the notice is preventing her
from fulfilling that duty; and (c) a date and
time when she will call opposing counsel
to personally discuss these issues. (If oppos-
ing counsel responds with an e-mail, “your
friend” should simply reply by stating she will
call him to discuss the issues).

Third, “your friend” should call the oppos-
ing counsel at the identified time and have
a proper Rule 37 conference, addressing the
concerns.

Fourth, if “your friend” and the opposing
counsel reach an agreement on limiting or at
least clarifying the scope of the notice, "your
friend” should follow up with a letter con-
firming those limits or clarifications. During
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the Rule 37 conference, "your friend” should
let her opponent know that she will be send-
ing a confirmatory letter and that if she has
misconstrued any understanding, then he
should let her know. She should honestly
explain that the purpose is to allow her to
present a witness that can provide the infor-
mation sought. By letting opposing counsel
know that this type of letter will be forth-
coming, he will, hopefully, be less inclined to
think that the letter is simply part of a game.,

Alternatively, if “your friend” and the op-
posing counsel are unable to reach an agree-
ment, “your friend” should move for a pro-
tective order from the court.’® “Your friend”
should explain in the motion that the notice
does not “describe with reasonable particu-
larity the matters for examination,” that the
information sought is not“known or reason-
ably availableto her client and that the types
of “information” sought are, in fact, legal con-
clusions. The motion should explain all the
efforts “your friend” has attempted to avoid
seeking court intervention. It is apparently a
little known secret that courts prefer to pre-
vent problems rather than fix them. By seek-
ing a protective order before the deposition,
“your friend” is giving the court the opportu-
nity to address the problem and fashion an
appropriate remedy before a larger problem
occurs. In the motion for a protective order,
“your friend” can also argue that written dis-
covery, in particular serving contention inter-
rogatories, would be more appropriate than
the Rule 30(b)(6) deposition.!" Ifyour friend”
is unfamiliar with contention interrogatories,
simply refer her to an excellent article on the
subject.’?

Fifth, if the opposing counsel is more of a
stinker than originally thought, and, despite
the written agreement clarifying and limit-
ing the scope of the notice, he asks ques-
tions beyond the agreement, “your friend”
has only a few options. Initially, “your friend”
can ask opposing counsel for a brief recess so
that they can call the magistrate judge to ad-
dress the issue.'® Moreover, she can halt the
deposition and seek a protective order from
the court.™ Further, “your friend” can object
during the lines of questioning that exceed
the agreement, noting that the witness is
answering only in a personal capacity and
not as a designated representative.'” Addi-
tionally, without objecting, “your friend” can
simply let the witness answer the questions.
The same options exist if the opponent seeks
to obtain legal conclusions or impeachment

information from the witness.'®“Your friend”
cannot instruct the witness not to answer the
questions, unless the instruction is made so
that she can obtain a protective order.'” In
fact, instructing Rule 30(b}(6) witnesses not
to answer questions that are beyond the
scope or seek legal conclusions can result in
sanctions.'® As one court has noted, “[tlhere
simply is no more aggravating action than
a lawyer improperly instructing a deponent
not to answer a question”'® The theory for
allowing a witness to answer over the objec-
tion is that an answer to a question outside
the scope of the Rule 30(b)(6) notice does
not bind the party. Similarly, a questioning
party that asks a question outside the scope
of the notice cannot be heard to complain
if the witness does not know the answer.2
Moreover, although a Rule 30(b)(6) witness’
testimony “binds” the entity in a way, the an-
swers do not constitute judicial admissions
that can never go unchallenged.?’

* % *

A Rule 30(b)(6) deposition can be an ef-
fective discovery tool, if parties use it proper-
ly and in good faith.?? The court in Peshlakai
v. Ruiz, 2014 U.S. Dist. LEXIS 14278, *75-76 (D.
N.M. 2014) explained the good faith required
by both sides:

A good Rule 30(b)(6) deposition
- from both parties’ standpoints - re-
quires cooperation. There is little room
for hiding the ball at this stage. The
rules of engagement are relatively
demanding. The corporation must
produce fully prepared and knowl-
edgeable witnesses on the topics
designated, but the questioning party
must be specific in what it wants to
know - before the deposition day. If
the questioning party wants a pre-
pared witness, the questioning party
must help the witness prepare. This
assistance may come close to script-
ing out questions, there is no need
or privilege that protects such work
product when one is about to take a
30(b)(6) deposition. If the corporation
wants more specificity, it is entitled to
it. In the end, however, the question-
er is entitled to answers to his or her
questions, The corporation is not free
to reframe or limit the scope of ques-
tioning. Accordingly, the parties must
try, in good faith, to agree on what
topics fitinto which category. ..

At first blush, this may seem like asking a
lot from the parties and their attorneys. But if
the parties and their attorneys want to avoid
the situation “your friend” found herself in,
they should follow this sage advice. B
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4. Fed. R. Civ. P. 30(c)(2) ("A person may instruct
a deponent not to answer only when necessary
to preserve a privilege, to enforce a limitation or-
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13. Peshlakai, 2014 U.S. Dist. LEXIS 14278 at
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