


























United States v. Whalen, 940 F.2d 1027 (7th Cir. 1991) (Because federal prison requires
inmates to leave personal letters unsealed and that plaintiff did so, he had no expectation of
privacy and his mail was properly inspected. Proper concern for prison security allows officials
to read an inmate’s outgoing mail.)

4)  Food

Reed v. McBride, 178 F.3d 849 (7th Cir. 1999) (Deprivation of food for repeated three-
to five- day periods stated a claim under the Eighth Amendment, especially where prisoner was
already weakened by illness.) '

Pritchett v. Page, 2000 WL 1129891 (N.D. Il1. 2000) (Plaintiff articulated a claim
regarding food preparation where he alleged that he often found “foreign matters” in his food,
- and he frequently became physically ill after meals. The discovery of an occasional “foreign
object” may be insufficient to support an Eighth Amendment violation, but the constant presence
‘of contaminants rises to the level of constitutional concern.) - . : :

()] Drinking Water

Carroll v. DeTella, 255 F.3d 470 (7th Cir. 2001) (The court rejected an Eighth
Amendment claim based on lead in the prison’s water. “The Eighth Amendment does not require -
prisons to provide prisoners with more salubrious air, healthier food, or cleaner water than are
enjoyed by substantial numbers of free Americans.”)

(6)  Prison Industry

Bagola v. Kindt, 131 F.3d 632 (7th Cir. 1997) (Prison officials’ failure to protect inmate
whose arm was severed by textile machine while he took part in prison industrial work program
did not rise to the level of deliberate indifference under the Eighth Amendment, where evidence
indicated that officials believed that safety violations had been remedied.)

Yanskike v. Peters, 974 F.2d 806 (7th Cir. 1992) (Illinois inmates are not entitled to
minimum wage under the Fair Labor Standards Act, because there is no constitutional right to
compensation for work in prison.) -

(7) IDOC Regulations

Hlinois Department of Corrections Rules:
20 . Admin. Code § 502.20 (1991): Menus.

20 11. Admin. Code § 502.30 (1987): Special Diets.
20 Ill. Admin. Code § 502.40 (1989): Sanitation.
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20 IIl. Admin. Code §§ 502.100-.105 (1987): Cleanliness and Grooming for Committed

Persons.
20 Ill. Admin. Code § 502.110 (1993): Cleanliness and Grooming for Committed
Persons — Procedure.
20 Ill. Admin. Code §§ 502.200-.230 (1987): Clothmg, Bedding, Linens
31. RACIALLY DISCRIMINATORY POLICIES

DeWalt v. Carter, 224 F.3d 607 (7th Cir. 2000) (Prisoner claimed that prison officials
fired him from his job because of his race. The fact that plaintiff does not have a liberty or
property interest in his former prison job does not foreclose his equal protectlon or retahahon :
claims arising from the loss of that job.)

Jones v, Sandahl, 35 F.3d 568 (7th Cir. 1994) (Plaintiﬁ' alleged that defendants
discriminated against black inmates in the assignment of prison jobs. In order to establish an
equal protection violation based on racial discrimination in the delegation of job assignments to .
inmates, plaintiff must sufficiently show a discriminatory purpose as the motivating factor; it is
not enough to show that employment practices have a discriminatory impact on black inmates.)

VWilliams v. Lane, 851 F.2d 867 (7th Cir. 1988) (Although prisoners do not surrender
their rights to equal protection, unequal treatment among inmates is justified if it bears a rational
relation to a legitimate penal interest. State prison’s provisions for programmmg and living
conditions for protective custody of inmates were unequal in comparison with general population
inmates, and were not justified by security concerns and thus violated the inmate’s equal
protection rights.)

David K. v. Lane, 839 F.2d 1265 (7th Cir. 1988) (A preliminary injunction was denied
for prisoner-plaintiffs who alleged that the prison administration’s policy of suppressing only
gang “violence” and not gang “membership” in effect created a class of white non-gang members
that was forced into protective custody. The plaintiffs failed to show that the prison
administration harbored a discriminatory motive in implementing those policies.)

Harris v. Greer, 750 F.2d 617 (7th Cir. 1984) (A complaint that alleged a prison policy
of segregating black and white inmates in a protective custody unit according to cell and job
assignments stated a § 1983 cause of action sufficient to withstand a motion to dismiss; however,
prison authorities have a right to take into account racial tensions in maintaining security,
discipline and order in prison.)

32. DISABLED PRISONERS / APPLICATION OF DISABILITY STATUTES

Pennsylvania Dep’t of Corrections v. Yeskey, 118 S. Ct. 1952, 141 L. Ed. 2d 215, 66
U.S.L.W. 4481 (1998) (The Court held that the Americans with Disabilities Act (ADA) applied

to state prison inmates. The Court held that prisons clearly constituted a “public entity” under the
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ADA and that a prisoner could be a “qualified individual with a disability.” Note, however, that
the Court did not address whether the application of the ADA to state prison inmates is a
constitutional exercise of Congress’s power under either the Commerce Clause, or § 5 of the
Fourteenth Amendment.)

Erickson v. Bd. of Governors of State Colleges and Universities for Northeastern
Hlinois Univ., 207 F.3d 945 (7th Cir. 2000) (abrogating Crawford v, Indiana Dep’t of
Corrections, 115 F.3d 481 (7th Cir. 1997) (State university employee sued under ADA and
Pregnancy Discrimination Act. As a general rule, Congress may subject non-consenting States to
suit in federal court pursuant to a valid exercise of its power to enforce the Fourteenth
Amendment. . Statutes that create new rights or expand old rights beyond the Fourteenth
Amendment’s bounds, however, do not “enforce” that amendment. Under the Constitution, the
rational basis test applies to distinctions on the ground of disability. Most disability
discrimination is rational, and therefore, constitutional, and yet the ADA forbids it. Since the
Equal Protection Clause does not mandate the mandatory accommodation rules found in the
ADA, the Seventh Circuit held that Title I of the ADA does not “enforce” the Fourteenth
Amendment. Consequently, under Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996), the .
Eleventh Amendment bars a private person from bringing a claim pursuant to Title I of the ADA
against a state, or an arm of the state in federal court.) :

Walker v. Snyder, 213 F.3d 344 (7th Cir. 2000) (Inmate with impaired vision brought
suit alleging that failure to provide books on tape and brightly lit cell violated ADA. Following
Erickson v. Bd. of Governors for Northeastern Illinois Univ., 207 F.3d 945 (7th Cir. 2000), the
court held that inmate’s ADA claim could not proceed against State in federal court. Wherean
inmate seeks accommodation of disabilities—rather than simply requiring government to .
disregard disabilities~a private suit against a state entity under Title II of the ADA may not be
brought in federal court.)

Stanley v. Litscher, 213 F.3d 340 (7th Cir. 2000) (Inmate diagnosed with psychopathy
who alleged that denial of his application to participate in sex offender program violated ADA
failed to state a claim. Distinctions on the ground of disability are permitted as long as they are
rational, and Wisconsin did not act irrationally in excluding psychopaths from its program.)

Cassidy v. Indiana Dep’t of Cdrregtions, 199 F.3d 374 (7th Cir. 2000) (Blind prisoner
alleged that prison officials discriminated against him by denying him access to various

programs, services, and benefits enjoyed by non-disabled prisoners in violation of ADA. The
Court held that PLRA § 1997(e)-the “physical injury requirement”--applies to ADA claims.)

Tesch v. County of Green Lake, 157 F.3d 465 (7th Cir. 1998) (Disabled pre-trial
detainee’s inability to put on jail-issued pants, obtain drinking water from cell sink, and get into
bed in his cell during 44 hours of detention were insufficiently severe to amount to punishment in

violation of detainee’s substantive due process rights.)
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33. Ci1viL COMMITMENT OF SEXUALLY VIOLENT PERSONS IN ILLINOIS

A person who is deemed to have a mental disorder that makes it substantially likely that
he will commit further acts of sexual violence may be civilly committed to the custody of the
Ilinois Department of Human Services. The Illinois Sexually Violent Persons Commitment Act
(“SVPCA?™), 725 ILCS 207/1 et seq. sets forth the civil commitment procedure.

The SVPCA applies to “sexually violent persons,” that is, persons who have been 4
convicted, or found not guilty by reason of insanity, of a sexually violent offense. The SVPCA
requires that the agency having custody of a such a person (typically the Department of
Corrections) must notify the Attorney General and the State’s Attorney for the county in which
the person was convicted within 90 days of the person’s release. The Attorney General or State’s
Attorney may then petition the court for an order declaring the person to be civilly committed
under the Act. If the court or a jury finds the respondent to be a sexually violent person, the court
will order him committed to the care of the Department of Human Services “for control, care and
treatment until such time as the person is no longer a sexually violent person.” 725 ILCS 207/40. -
Periodic re-examination is required within six months after the initial commitment, and once per
. year thereafter.

If the committed person constitutes a danger, the SVPCA directs that he be held in a
secure facility. The Illinois Department of Human Services contracts with the Department of -
Corrections to provide the secure facility. Currently, the facility used to house SVPs is at the
Joliet Annex, Joliet, Illinois.

The SVPCA became effective in 1998, so the case law with respect to this class of
persons is as yet undeveloped. Challenges to the constitutionality of the Act will almost certainly
fail since the U.S. Supreme Court has upheld laws similar to the SVPCA. See Selling v. Young,
121 S. Ct. 727 (2001); Kansas v. Hendricks, 521 U.S. 346 (1997). To date, persons committed
under the Act have challenged conditions of confinement and inadequate therapeutic treatment,
as well as alleged due process and equal protection violations stemming from their classification
as sexually violent persons.

Note the distinctions between the Sexually Violent Persons Commitment Act and the
Sexually Dangerous Person Act (“SDPA”), 725 ILCS 205/0.01 et seq. The latter statute applies
to a much larger group of offenders.l¥ A person may be committed pursuant to the SDPA as an
alternative to criminal prosecution, whereas a person deemed to be sexually violent under the
SVPCA is generally committed following a criminal proceeding. The state is obligated to
provide care and treatment to both groups of persons. Sexually violent persons, however, fall
under the supervision of the Department of Corrections, whereas sexually dangerous persons fall
under the care of the Department of Human Services. For a discussion of the difference between

10/ Cf. 725 ILCS 205/1.01 and 725 ILCS 207/5(f).
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the two Acts, see People v. McVeay, 302 IIl. App.3d 960, 706 N.E.2d 539 (111. App. 1999) and
People v. McDougle, 3030 IL.App.3d 509, 708 N.E.2d 482 (IIL. App. 1999).

Decisions

Rogers v. Illinois Dep’t of Corrections, 2001 WL 914490 (N.D. IlL. Aug. 17, 200.1)

(Plaintiffs alleged that IDOC’s Special Evaluations Unit, which has authority to petition for post-
sentence confinement under the SVPCA, selectively recommended African-American offenders
who committed crimes against Caucasian victims. The court held that under the rule in Heck v.
Humphrey, 512 U.S. 477 (1994), plaintiffs could not bring § 1983 action since, if successful, the
claim would necessarily imply the invalidity of the confinement. Plaintiffs must first petition for
habeas corpus relief. As for those plaintiffs who were released, however, since they have no
remedy under § 2255, they may sue for damages.) ‘

Tineybey et al. v. Peters, 2001 WL 527409 (N.D. I11. May 16, 2001) (Plaintiff’s claim
that therapeutic program for sex offenders was patently ineffective medical treatment could not
survive a motion to dismiss. Claims for constitutionally ineffective medical treatment require an”
objectively serious medical condition and an act of deliberate indifference by defendants, neither
of which were alleged here. In addition, having to shower in the company of homosexuals did
not rise to the sort of sexual harassment or abuse prescribed by the Eighth Amendment.)

Kilbury v. Budz, 2001 WL 845471 (N.D. IlL. July 24, 2001) (Plaintiff alleged that former
security therapist sexually harassed him. No constitutional tort existed where sexual acts were -
admittedly consensual and plaintiff suffered no injury.)

Tineybey v. Peters, 2000 WL 705983 (N.D. 1IL. May 18, 2000) (Plaintiffs alleged denial
of access to law library. The court held that a prison policy permitting sexually violent persons
different hours of access to library facilities was related to a legitimate purpose. Certain sexually
violent persons may be at risk of harm at the hands of the general population; their presence
could be disruptive. These are sufficient reasons to justify disparate treatment.)
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CHAPTER 7: RECOVERY

34. ENFORCEMENT

Introductory Comment

This is an issue that normally should not arise. The only likely causes for delay in the
collection of a judgment that has become final and is not appealed (or has been affirmed on
appeal), is the availability of funds in the responsible entity’s budget (the State, County or City)
for the current fiscal year. If the funds are currently unavailable, then the judgment (or
settlement) will normally be paid as soon as the next fiscal year budget is funded. This is true
even where the action is against State employees (where the State cannot be sued under the
Eleventh Amendment), since the State by statute indemnifies its employees.

However, in the rare instance where the State has refused to defend or indemnify its
employee (a correctional officer) because his conduct is so outrageous, a federal court may order
garnishment of the defendant’s wages. See, e.g., Balark v. Curtin, 655 F.2d 798 (7th Cir. 1981). .

Rules and Statutes

28 U.S.C.A. § 2202 (West 2001): Further Relief.

FeD.R. CIv.P. 69: Execution. :
FED.R. C1v.P. 70: : Judgment for Specific Acts; Vesting
' Title. . -
N.D.ILL. LOCAL RULE 37.1: Contempts.

5 ILL. COMP. STAT. ANN. 350/1-350/2 (West Supp. 2001): State Employee Indemnification Act
65 ILL. COMP. STAT. ANN. 5/8-1-16 (West 2001): Tax to Pay Judgment.

745 ILL. COMP. STAT. ANN. 10/2-301-302 (West 2001):  Indemnification of Public Employees

35. ENFORCEMENT OF CONSENT DECREES AND OTHER EQUITABLE REMEDIES

Introductory Comment

The new issue involving consent decrees is their termination or modification. In general,
see the Prison Litigation Reform Act, 18 U.S.C. § 3626 (West Supp. 2001). The Act provides
that “[i]n any civil action with respect to prison conditions in which prospective relief is
ordered,” the court-ordered relief is terminable “upon the motion of any party or intervener”
either:

(1) 2 years after the date the court granted or approved the prospective relief:

(ii) 1 year after the date the court has entered an order denying termination of prospective
relief under this paragraph; or
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iii) in the case of an order issued on or before the date of enactment of the Prison -
Litigation Reform Act, 2 years after such date of enactment.

You should also be aware that existing consent decrees are subject to immediate
termination under the PLRA if they do not conform to the requirements set forth in the
 legislation. The Act allows a defendant to seek termination of any prospective relief if the relief
was granted in the absence of a finding by the court that “the relief is narrowly drawn, extends no
further than necessary to correct the violation of the Federal right, and is the least intrusive means
necessary to correct the violation of the Federal right.” See 18 U.S.C. § 3626(b)(2). In addition,
this section contains an “automatic stay” provision, which provides that a motion to terminate a

consent decree will operate as a stay of the consent decree, beginning 30 days after the motion is
filed. " :

Decisions

Miller v. French, 120 S.Ct. 2246 (2000) (abrogating French v. Duckworth, 178 F.3d 437
(7th Cir. 1999) (State moved to terminate a remedial order that had been in place at a state prison
since 1975. Plaintiff class challenged § 3626(e)(2) which provides that a motion to terminate a
consent decree “shall operate as a stay” of the consent decree beginning 30 days after the motion
is filed and ending when the court rules on the motion. The Court held that the automatic stay
provision did not violate separation of powers principles; the provision did not unconstitutionally
suspend or reopen the judgment of an Article III court, but merely implemented new standards
for the grant of prospective relief by requiring the trial court to stay any such relief which was
granted in absence of findings required under the PLRA. The Court also held that the automatic
stay provision prohibits district courts from exercising their equitable authority to suspend
operation of stay) ? o

Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367,112 8. Ct. 748, 116 L. Ed. 2d
867 (1992) (The court announced a flexible standard for reviewing consent decrees in

institutional reform cases, holding that a clear showing of a grievous wrong evoked by new and

unforeseen conditions was not required by Fep. R. CIv. P. 60(b), in order to modify such a
decree.)

‘I-Iarveg v. Schoen, 245 F.3d 718 (8" Cir. 2001) (Mandatory termination provisions of the
Prison Litigation Reform Act did not violate separation of powers principles. See also Ruiz v.

U.S., 243 F.3d 941 (5" Cir. 2001); Gilmore v. People of the State of California, 220 F.3d 987 (9*
Cir. 2000)). '

Berwanger v. Cottey, 178 F.3d 834 (7th Cir. 1999) (Treating subsection of the PLRA
stating prison conditions "relief shall be terminable" on a party's motion as doing no more than

setting a period during which litigants cannot ask the judge to terminate a decree, avoids any
possible constitutional infirmities.)



36. SETTLEMENT

Introductory Comment

Although settlement is always encouraged and should be explored at an early stage, see
PLRA, 18 U.S.C. § 3626(g), it is not an easy process with the IDOC — usually nuisance or a
very small amount, if anything, will be offered. Although appointed counsel will deal with an
Assistant Attorney General, the final decision will be made by internal counsel at the IDOC,
often with input from prison officials at the particular prison.l In any event, an offer, if any,
must be, as with any client, conveyed to the prisoner-plaintiff who must make the final decision.

A significant offer, if the case has merit, will occur only after meaningful discovery has
occurred and plaintiff’s counsel can bargain from strength, a fact true in most civil litigation
generally. Cases, if they are going to settle, will do so often only with the vigorous intercession
of the trial judge at pre-trial or on the eve of trial.

The amount of settlement, in most instances, will not equal that which would be obtained
in normal tort or personal injury cases because the client will have no special damages (loss of
income, medical bills) and because he or she is a felon, normally still in prison. However, in the
' appropriate cases, settlement should still be representative of the harm inflicted.

There are some caveats:

1. Under recent legislation, the IDOC can attach prisoner funds for the cost of past
incarceration. See 730 ILL. COMP. STAT. ANN. 5/3-7-6 (West Supp. 2001). Make sure that in the
settlement documents, the IDOC waives its right to such recovery. '

2. Make certain the State otherwise has no pending claims. The settlement can exclude
such claims, if any. (For example, outstanding child support, educational loans, etc.)

3. Try to determine when the funds for the settlement will be received. The ‘ ~
administrative process leading to the State Comptroller’s issuance of the settlement draft can take
time. In addition sometimes, the IDOC’s funds for litigation settlements for the fiscal year may
have been exhausted and the IDOC will take the position that payment must await the next year’s
appropriation. Alert your client to the likelihood of delay in payment. Since judges like to
dismiss settled cases immediately, have the dismissal order provide that the case may be
reinstated if payment is not made within a given time period. Otherwise, enforcement of
settlement may require a separate action.

11/ Note that the IDOC is not the defendant, but that the State is the real party in interest in virtually all cases
because of its statutory obligation to represent and indemnify state employees. See 5 ILL. COMP. STAT. ANN. 350/2
(West Supp. 2001). In rare cases, the State will not represent correctional officers if their conduct is truly
outrageous, that is, allegedly outside of the scope of employment. In this instance, union lawyers will represent the
officer(s). However, case law does not favor the State in most instances.
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4. Often the State will offer a lump sum, leaving division of the sum between the client’s
share and attorney’s fees to appointed counsel and the client. If you are going to take a fee
(which is proper), work this out carefully and fairly in writing with the client (and signed by the
client). Use your judgment, remembering that you normally will not be compensated at your
usual fee rate. Often two checks will be issued, one for the client’s share and one for attorney’s
fees with both sent to the attorney.

tatutes

5 ILL. COMP. STAT. ANN. 350/1-350/2 (West Supp. 2001): State Employee Indemnification Act.
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CHAPTER 8: ATTORNEYS’ COSTS AND FEES

37.  ATTORNEY’S FEES UNDER 42 U.S.C. § 1988

Introductory Comment

The Civil Rights Attofney’s Fees Awards Act of 1976 provides in part,

In any action or proceeding to enforce a provision of [42 U.S.C. § 1983], the
court, in its discretion, may allow the prevailing party, other than the United
States, a reasonable attorney’s fee as a part of the costs.

42 U.S.C.A. § 1988(b) (West Supp. 2001).

Appointed counsel should remember that this statute is a “two-way” street, that is,
attorney’s fees may be awarded to the plaintiff as a prevailing party, but the court may also award
attorney’s fees to the defendant as the prevailing party. However, the standards for the award are
different despite the apparently unambiguous language of the statute: a prevailing plaintiff is
presumptively entitled to attorney’s fees (despite the discretionary language of the statute);
however, a prevailing defendant is entitled to attorney’s fees only if the suit is adjudged
frivolous. This latter standard is very close to the standard employed by Rule 11 of the Federal
Rules of Civil Procedure with which every attomey litigating in federal courts should be familiar.
As plaintiff’s counsel, you should continuously review positions that have been asserted pnor to

appointment (as well as after appointment) to avoid costs imposed according to § 1988 and
sanctions under FED.R. C1v.P. 11.

Note also that the Prison Litigation Reform Act limits the amount of attorney’s fees that
the prevailing party may recover, 42 U.S.C.A. § 1997e(d) (West Supp. 2001). Under the PLRA,
attorney’s fees may be taxed at a maximum of 150% of the fees paid to a court-appointed defense
counsel, as set by that district. See 42 U.S.C. § 1997e(d)(1) and (3). In the Northern District of
Illinois, the amount set by statute is $75.00 per hour for time spent in court and $50.00 per hour
for out-of-court time. See 18 U.S.C. § 3006A.

In any event, as with costs expended, you should keep detailed time records regarding
work on the case, and maintain the ability to show that the time and costs expended were
reasonably necessary to prosecution of the case. These records are important even when the case
ends in settlement. You may be challenged to support a request for attorney’s fees during
settlement discussions with the Assistant Attorney General assigned to represent the defendants
or by the trial judge.

FED. R. C1v. P. 54(d)(2) sets forth the procedures for presenting claims for fees. See also
U.S.DisT. CT.N.D. ILL. Loc. R. 54.3. Be sure to file the fee petition within ninety (90) days of

the entry of judgment as required by the Rules of the United States District Court for the
Northern District of Illinois. Id.
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The following citations discuss who is a prevailing party (plaintiff or defendant) and the

amount of fees awarded.
Decisions
1) Prevailing Party — Plaintiff

Farrar v. Hobby, 506 U.S. 103, 113 S. Ct. 566, 121 L. Ed. 2d 494 (1992) (A civil rights

plaintiff who recovered only nominal damages qualified as a prevailing party under the civil

rights attorney fee provision; the Court, however, noted that granting such a nominal award to the
plaintiff’s attorney would be “unreasonable” given the very limited degree of success.)

Texas State Teachers Assoc. v. Garland Indep. Sch. Dist., 489 U.S. 782, 109 S. Ct.
1486, 103 L. Ed. 2d 866 (1989) (The test for determining when a civil rights litigant is a

“prevailing party” and therefor entitled to attorney’s fees under § 1988 is whether the party
prevails on “any significant claim.” When making such a showing, the party must show that the
resolution of issues resulted in “the material alteration of the legal relationship of the parties ina
manner which Congress sought to promote in the fee statute.” Id. at 792. In so holding, the Court
rejected the “central issue test.”) L s

Rhodes v. Stewart, 488 U.S. 1, 109 S. Ct. 202, 102 L. Ed. 2d 1988 (1988) (Plaintiffs _
were not entitled to an award of attorney’s fees under § 1988 where the case was moot before the
original judgment was issued and where the judgment could afford the plaintiffs no relief)

‘Maher v. Gagne, 448 U.S. 122, 100 S. Ct. 2570, 65 L. Ed. 2d 653 (1980) (Plaintiff
entitled to fee even if case is settled before trial.)

Harper v. City of Chicago Heights, 223 F.3d 593, 603 (7th Cir. 1999) (“To determine if
a party is "prevailing," courts ask whether the plaintiff has succeeded on any significant issue in

litigation which achieved some of the benefit the parties sought in bringing suit.... The
touchstone of the prevailing party inquiry must be the material alteration of the legal relationship
of the parties in a manner which Congress sought to promote in the fee statute.”)

Spellan v. Board of Educ. for Dist. 111, 59 F.3d 642 (7th Cir. 1995) (When plaintiffs
are only partly successful in prosecuting their claims, they should not receive full attorney’s
fees.) .

Johnson v. Lafayette Fire Fighters Ass’n Local 472, 51 F.3d 726 (7th Cir. 1995)
(Legal services organizations that represent prevailing parties in a § 1983 action are entitled to
attorney’s fees based on local market rates.)

Maul v. Constan, 23 F.3d 143 (7th Cir. 1994) (Inmate who received only nominal
damages on his § 1983 suit for denial of procedural due process in the forced administration of
psychotropic medication should not have been awarded attorney fees under § 1988; although
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inmate prevailed on significant legal issue, the difference between judgment sought and obtained
was great and public purpose of litigation was minimal.) S

Campbell v. llinois Dept. of Corrections, 2001 WL 289783, *1 (N.D.IIL 2001)
(vacated and remanded on other grounds) (An attorney who litigates a fee petition in a PLRA

case is entitled to compensation for time spent litigating the fee petition. See also Hernandez v.
Kalinowski, 146 F.3d 196 (3d Cir. 1998)). ‘

(2)  Prevailing Party — Defendant

Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421,98 S. Ct. 694, 54 L. Ed. 2d
648 (1978) (Fees may be awarded to the defendant only if the district court finds that the
plaintiff’s action was “frivolous, unreasonable, or without foundation even though not brought in
subjective bad faith.” See also Hensley v. Eckerhart, 461 U.S. 424, 429 n.2 (1983) (stating that
fees may be awarded against the plaintiff if his action was found “vexatious, frivolous, or
brought to harass or embarrass the defendant”); Hughes v. Rowe, 449 U.S. 5, 14-16 (1980)).

Esposito v. Piatrowski, 223 F.3d 497, 501 (7th Cir. 2000) (Unlike prevailing plaintiffs in
Section 1983 actions, who receive attorney’s fees as a matter of course, prevailing defendants in
such actions may recover fees only upon a finding that the plaintiff's action was frivolous.)

‘ Vukadinovich v. McCarthy, 59 F.3d 58 (7th Cir. 1995) (Defendant of frivolous suit .
may collect the costs of collecting attorney’s fees if plaintiff refuses to pay them. In addition, less
proof as to the amount is required the smaller the amount claimed.)

3) Amount of Fees

, Martin v. Hadix, 527 U.S. 343, 119 S.Ct. 1998, 144 L.Ed.2d 347 (1999) (The Court held
that the PLRA's attorney fee limitations, see 42 U.S.C. § 1997e(d)(3), apply to any post-judgment
monitoring performed after the PLRA took effect, even if the underlying case was filed prior to
the PLRA’s effective date.) ,

City of Riverside v. Rivera, 477 U.S. 561, 106 S. Ct. 2686, 91 L. Ed. 2d 466 (1986)
(The court upheld a fee award of $245,000, when the plaintiff recovered only $33,000 in

damages.)

Hensley v. Eckerhart, 461 U.S. 424, 103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983) (To
determine fees, calculate the number of hours reasonably expended multiplied by a reasonable
hourly rate. No fees allowed for work on unsuccessful claims that are “distinct in all respects”
from successful claims; fees should not be reduced, however, when claims are related simply
because court did not adopt each contention raised; but, “where the plaintiff achieved only
limited success the district court should award only that amount of fees that is reasonable in
relation to the results obtained.” Id. at 440.) : =
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Cooper v. Casey, 97 F.3d 914 (7th Cir. 1996) (Attorney’s fees provision in PLRA
limiting the amount of fees that may be awarded in prison civil rights litigation does not have
retroactive effect.)

Wallace v. Mulholland, 957 F.2d 333 (7th Cir. 1992) (The appellants were police
officers appealing, inter alia, an award of attorneys fees to the plaintiffs, granted by Judge Shadur
pursuant to 42 U.S.C. § 1988. The plaintiffs had sought payment for 400 hours at $150 per hour.
The appellate court reduced the fees to 288 hours at $150 per hour and awarded $43 ,200. The
Seventh Circuit upheld the award as based on customary rates for similar legal work, and further,
that the fee award was not required to be proportionately related to the damage award. Id. at 339
(citing Hensley v. Eckerhart, 461 U.S. 424, 440 (1983)).

38.  ATTORNEY’S FEES UNDER EQUAL ACCESS TO JUSTICE ACT: 28 U.S.C. §2412

Introductory Comment

The Equal Access to Justice Act (“EAJA”) provides for attorney’s fees in actions against
the United States, not employees of the Illinois Department of Corrections. The relevant section
provides in part: ' ‘ '

Except as otherwise specifically provided by statute, a court shall award to a

- prevailing party other than the United States fees and other expenses, in addition -
to any costs awarded pursuant to subsection (a), incurred by that party in any civil
action (other than cases sounding in tort), including proceedings for judicial
review of agency action, brought by or against the United States in any court
having jurisdiction of that action, unless the court finds that the position of the

United States was substantially justified or that special circumstances make an
award unjust. .

28 US.C.A. § 2412(d)(1)(A) (West Supp. 2001) (emphasis added).

For the most part, all of the issues and conditions discussed in the preceding section
apply.

Decisions

Pierce v. Underwood, 487 U.S. 552, 108 S. Ct. 2541, 101 L. Ed. 2d 490 (1988) (The
Court vacated and remanded a court of appeals judgment affirming a district court’s award of
attorney’s fees of more than the generally applicable cap rate of $75 per hour under EAJA,
because the district court abused its discretion by noting as “special factors” the novelty and
difficulty of the issues, the undesirability of the case, the work and ability of counsel, and
customary fees and awards in other cases.) R '




U.S. v. Hallmark Const. Co., 200 F.3d 1076, 1078 (7th Cir. 2000) (The EAJA provides
that a district court may award attorney's fees where 1) the claimant is a "prevailing party"; 2) the
government's position was not substantially justified; 3) no "special circumstances make an
award unjust"; and 4) the fee application is submitted to the court within 30 days of final
judgment and is supported by an itemized statement. The government bears the burden of
proving that its behavior meets the “substantially justified” standard. The government must show
that its position was grounded in: " '(1) a reasonable basis in truth for the facts alleged; (2) a
reasonable basis in law for the theory propounded; and (3) a reasonable connection between the
facts alleged and the legal theory advanced.' " In making a determination of “substantial
justification,” the district court must examine the government’s conduct in both the prelitigation
and litigation contexts. EAJA fees may be awarded if either the government's prelitigation
conduct or its litigation position is not substantially justified.)

Wisconsin v. Hotline Industries, Inc., 236 F.3d 363, 367 (7th Cir. 2000) (The Equal
Access to Justice Act, 28 U.S.C. § 2412(d)(1)(A), authorizes monetary recovery for attorney's
fees "incurred" as a result of unjustified federal action. The Act, which “aim[s] to check or deter
unjustified governmental conduct, permit[s] parties to be relmbursed for fees actually incurred in
achieving victory.”)

EEOCVv. O & G Spring and Wire Forms Specialty Co., 38 F.3d 872 (7th Cir. 1994)

" (The court refused to award fees, even though the defendant’s expert’s testimony was totally

flawed, as “a position can be justified, even though it is not correct . . . if a reasonable person
could think it correct, that is, if it has a reasonable basis in law and in fact ” Id at 884 (citing
Pierce v. Underwood, 487 U.S. 552, 565-66 & n.2 (1988)).

-39, CosTs UNDER 28 U.S.C. § 1920

Introductory Comment

28 U.S.C. § 1920 provides:
A judge or clerk of any court of the United States may tax as costs the following:

(1)  Fees of the clerk and marshal;

(2)  Fees of the court reporter for all or any part of the
stenographic transcript necessarily obtained for use in the
case;

(3)  Fees and disbursements for printing and witnesses;

(4)  Fees for exemplification and copies of papers necessarily
obtained for use in the case;

(5)  Docket fees under section 1923 of this title;

(6) Compensations of court appointed experts, compensation
of interpreters, and salaries, fees, expenses, and costs of
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special interpretation services under section 1828 of this
title.

A bill of costs shall be filed in the case and, upon allowance, included in the
judgment or decree. '

28 U.S.C.A. § 1920 (West 2001) (emphasis added).

Note that the imposition of costs is subject to the discretion of the trial court. The statute
is narrowly construed as to allowable items. These costs differ from reimbursable costs to
appointed counsel. See PART I, SECTION 16: STATUTORY AUTHORITY FOR AWARDING
ATTORNEYS’ COSTS AND FEES. : :

Again, keep careful track (receipts, bills, etc.) of costs.

See also FED. R. C1v. P. 54 (regarding attorney’s fees); 28 U.S.C.A. § 1921 (regarding
United States marshal’s fees); and 28 U.S.C.A. § 1821(b) (regarding the payment of witnesses).

Decisions

Demarest v. Manspeaker, 498 U.S. 184, 111 S. Ct. 599, 112 L. Ed. 2d 608 (1991) (A
convicted state prisoner testifying at a federal trial pursuant to a writ of habeas corpus ad
testificandum is entitled to the payment of witness fees under 28 U.S.C. § 1821.)

Farmer v. Arabian Am. Oil Co., 379 U.S. 227, 85 S. Ct. 411, 13 L. Ed. 2d 248 (1964)

(A district court can tax as costs the travel expenses of a witness coming to court from beyond
subpoena range.)

Kulmani v. Blue Cross Blue Shield Ass’n, 224 F.3d 681 (7th Cir. 2000) (Section
1920(4) the district court to tax as costs "[f]ees for exemplification and copies of papers
necessarily obtained for use in the case.")

Cefalu v. Village of Elk Grove, 211 F.3d 416, 428 (7th Cir. 2000) (As long as a
photographic reproduction “furthers the illustrative purpose of an exhibit ... it is potentially
compensable as exemplification.")

Sampley v. Duckworth, 72 F.3d 528 (7th Cir. 1995) (The Illinois Department of
Corrections cannot seek reimbursement of costs associated with complying with a writ of habeas
corpus ad testificandum where IDOC was not a party.)

McGill v. Faulkner, 18 F.3d 456 (7th Cir. 1994) (The court held that the district court
did not abuse its discretion by imposing costs against the inmate following the decision which
overturned a jury award in the inmate’s favor. The prisoner failed to file an objection to the bill
of costs, thus waiving his right to challenge the defendants’ order for payment of costs. In
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addition, the prisoner failed to establish that he was incapable of paying the court-imposed costs
“at this time or in the future.” The mere allegation of indigence without documentary support is
unpersuasive, and the inmate’s status as prisoner does not per se establish that he is without
funds. The court held, however, that even had the prisoner timely demonstrated that he was
indigent, the district court still would not have abused its discretion. Thus, indigents are not
immune from supposition of costs. See also Badillo v. Central Steel and Wire Co., 717 F.2d
1160, 1165 (7th Cir. 1983)).
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APPENDIX A

Prison Litigation Reform Act ("PLRA"): 2002 Summary of Key Provisions

28 U.S.C. § 1915(a) - In forma pauperis

Prisoner needs an affidavit to proceed in forma pauperis; also a 6 month trust account
statement, certified by trust officer

28 U.S.C. § 1915(b) - filing fees

Prisoners required to pay the full amount of the filing fee ($150) in installments. Initia]
partial payment formula: 20% of the greater of average monthly deposits or average monthly balance for 6 months
immediately preceding the filing of the complaint. Monthly payments of 20% of preceding month’s income, until
the full $150 is paid. Agency with custody forwards payment each month that the balance exceeds $10. '

28 U.S.C. § 1915(e) - appointment of counsel and initial review
Court may request an attorney to represent any person unable to afford counsel
Notwithstanding payment of the filing fee or any portion thereof, the court shall dismiss
the case at any time if the court determines that the allegation of poverty is untrue, or the action or appeal is
frivolous or malicious, fails to state a claim on which relief may be granted or seeks monetary relief against a
defendant who is immune from such relief.

&

28 U.S.C. § 1915(g) - three strikes

In no event shall a prisoner bring a civil action or appeal a judgment in a civil action if
the prisoner has, on three or more occasions, while incarcerated, brought an action or appeal in a federal court that
was dismissed as frivolous, malicious, or failed to state a claim upon which relief may be granted, unless the
prisoner is under imminent danger of serious physical injury.

28 U.S.C § 1915A - initial review _
the court shall review, before docketing or in any event as soon as practicable after

docketing, a complaint in a civil action in which a prisoner sees redress from a governmental entity or
officer or employee of a governmental entity.

the court shall identify cognizable claims or dismiss the complaint, or any portion of the
‘complaint if the complaint is frivolous, malicious, or fails to state a claim upon which relief may be granted or seeks
monetary relief from a defendant who is immune from such relief.

42 US.C. § 1997(e)(a) - exhaustion of administrative remedies

no action shall be brought with respect to prison conditions by a prisoner until such
administrative remedies as are available are exhausted.

42 U.S.C. § 1997(e)(d) - attorney’s fees

150 percent of the hourly rate established under section3006A. of Title 18, for payment of
court-appointed counsel

42 US.C. § 1997(e)(e) - physical injury reguirement

42 US.C. § 1997(e)(f) - telephonic hearings
to the extent practicable, all hearings shall be telephonic or through video conference

42 U.S.C. § 1997(e)(h) - definition of prisoner




APPENDIX B

PRISON LITIGATION REFORM ACT

42 U.S.C.A. § 1997e (West Supp. 2001)
(a) APPLICABILITY OF ADMINISTRATIVE REMEDIES

No action shall be brought with respect to prison conditions under section 1979
of the Revised Statutes of the United States (42 U.S.C. 1983), or any other
Federal law, by a prisoner confined in any jail, prison, or other correctional
facility until such administrative remedies as are available are exhausted.

(b) FAILURE OF STATE TO ADOPT OR ADHERE TO ADMINISTRATIVE GRIEVANCE
PROCEDURE-

The failure of a State to adopt or adhere io an administrative grievance
procedure shall not constitute the basis for an action under section 3 or 5 of this
Act. :

(c) DISMISSAL

- (1) The court shall on its own motion or on the motion of a party dismiss any action brought with
respect to prison conditions under section 1979 of the Revised Statutes of the United States (42
U.S.C. 1983), or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility if the court is satisfied that the action is frivolous, malicious, fails to state a

claim upon which relief can be granted, or seeks monetary relief from a defendant who is immune
from such relief. ' .

(2) In the event that a claim is, on its face, frivolous, malicious, fails to state a claim upon which
relief can be granted, or seeks monetary relief from a defendant who is immune from such relief,

the court may dismiss the underlying claim without first requiring the exhaustion of administrative
remedies.

(d) ATTORNEY'S FEES

(1) In any action brought by a prisoner who is confined to any jail, prison, or other correctional
facility, in which attorney's fees are authorized under section 2 of the Revised Statutes of the
United States (42 U.S.C. 1988), such fees shall not be awarded, except to the extent that --

(A) the fee was directly and reasonably incurred in proving an actual violation of the
plaintiff's rights protected by a statute pursuant to which a fee may be awarded under
section 2 of the Revised Statutes; and

(B) (i) the amount of the fee is proportionately related to the court ordered relief for the
violation; or

(ii) the fee was directly and reasonably incurred in enforcing the relief ordered for the
violation,
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(2) Whenever a monetary judgment is awarded in an action described in paragraph (1), a portion
of the judgment (not to exceed 25 percent) shall be applied to satisfy the amount of attorney's fees
awarded against the defendant. If the award of attorney's fees is not greater than 150 percent of the
Jjudgment, the excess shall be paid by the defendant.

(3) No award of attorney's fees in an action described in paragraph (1) shall be based on an hourly
rate greater than 150 percent of the hourly rate established under section 3006A of title 18, United
States Code, for payment of court-appointed counsel.

(4) Nothing in this subsection shall prohibit a prisoner from entering into an agreement to pay an
attorney's fee in an amount greater than the amount authorized under this subsection, if the fee is
paid by the individual rather than by the defendant pursuant to section 2 of the Revised Statutes of
the United States (42 U.S.C. 1988). '

(e) LIMITATION ON RECOVERY

No Federal civil action may be brought by a prisoner confined in a jail, prison,
or other correctional facility, for mental or emotional injury suffered while in
custody without a prior showing of physical injury.

(f) HEARINGS

(1) To the extent practicable, in any action brought with respect to prison conditions in Federal
court pursuant to section 1979 of the Revised Statutes of the United States (42 U.S.C. 1983), or
any other Federal law, by a prisoner confined in any jail, prison, or other correctional facility,
pretrial proceedings in which the prisoner's participation is required or permitted shall be
conducted by telephone, video conference, or other telecommunications technology without
removing the prisoner from the facility in which the prisoner is confined.

(2) Subject to the agreement of the official of the Federal, State, or local unit of government with
custody over the prisoner, hearings may be conducted at the facility in which the prisoner is )
confined. To the extent practicable, the court shall allow counsel to participate by telephone, video

conference, or other communications technology in any hearing held at the facility.

(g) WAIVER OF REPLY

(1) Any defendant may waive the right to reply to any action brought by a prisoner confined in
any jail, prison, or other comectional facility under section 1979 of the Revised Statutes of the
United States (42 U.S.C. 1983) or any other Federal law. Notwithstanding any other law or rule of
procedure, such waiver shall not constitute an admission of the allegations contained in the
complaint. No relief shall be granted to the plaintiff unless a reply has been filed. (2) The court
may require any defendant to reply to a complaint brought under this section if it finds that the
plaintiff has a reasonable opportunity to prevail on the merits.

(h) DEFINITION

As used in this section, the term “prisoner’ means any person incarcerated or
detained in any facility who is accused of, convicted of, sentenced for, or
adjudicated delinquent for, violations of criminal law or the terms and
conditions of parole, probation, pretrial release, or diversionary program.
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APPENDIX C

PRISON LITIGATION REFORM ACT

18 U.S.C.A. § 3626 (West Supp. 2001)

(a) Requirements for relief.—-

(1) Prospective relief.—-

(A) Prospective relief in any civil action with respect to prison conditions shall extend no further
than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs. The court
shall not grant or approve any prospective relief unless the court finds that such relief is narrowly drawn,
extends no further than necessary to correct the violation of the Federal right, and is the least intrusive
means necessary to correct the violation of the Federal right. The court shall give substantial weight to any
adverse impact on public safety or the operation of a criminal Jjustice system caused by the relief,

(B) The court shall not order any prospective relief that requires or permits a government official
to exceed his or her authority under State or local law or otherwise violates State or local law, unless--

(i) Federal law requires such relief to be or_'déred in violation of State or local law;
(i) the relief is necessary to correct the violation of a Federal right; and
(iiif) no other relief will correct the violation of the Federal right.

(C) Nothing in this section shall be construed to authorize the courts, in exercising their remedial
powers, to order the construction of prisons or the raising of taxes, or to repeal or detract from otherwise
applicable limitations on the remedial powers of the courts.

(2) Preliminary injunctive relief.~In any civil action with respect to prison conditions, to the extent
otherwise authorized by law, the court may enter a temporary restraining order or an order for preliminary
injunctive relief. Preliminary injunctive relief must be narrowly drawn, extend no further than necessary to
correct the harm the court finds requires preliminary relief, and be the least intrusive means necessary to
correct that harm. The court shall give substantial weight to any adverse impact on public safety or the
operation of a criminal justice system caused by the preliminary relief and shall respect the principles of
comity set out in paragraph (1)(B) in tailoring any preliminary relief. Preliminary injunctive relief shall
automatically expire on the date that is 90 days after its entry, unless the court makes the findings required

under subsection (a)(1) for the entry of prospective relief and makes the order final before the expiration of
the 90- day period.

(3) Prisoner release order.--

(A) In any civil action with respect to prison conditions, no court shall enter a prisoner release
order unless—

(1) a court has previously entered an order for less intrusive relief that has failed to remedy the
deprivation of the Federal right sought to be remedied through the prisoner release order; and

(ii) the defendant has had a reasonable amount of time to comply with the previous court orders.
(B) In any civil action in Federal court with respect to prison conditions, a prisoner release order

shall be entered only by a three-judge court in accordance with section 2284 of title 28, if the
requirements of subparagraph (E) have been met.
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(C) A party seeking a prisoner release order in Federal court shall file with any request for such
relief, a request for a three-judge court and materials sufficient to demonstrate that the requirements of
subparagraph (A) have been met.

| (D) If the requirements under subparagraph (A) have been met, a Federal judge before whom a civil action with
respect to prison conditions is pending who believes that a prison release order should be considered may sua sponte
request the convening of a three-judge court to determine whether a prisoner release order should be entered.

(E) The three-judge court shall enter a prisoner release order only if the court finds by clear and
convincing evidence that—

(i) crowding is the primary cause of the violation of a Federal right; and
(ii) no other relief will remedy the violation of the Federal right.

(F) Any State or local official including a legislator or unit of government whose jurisdiction or
function includes the appropriation of funds for the construction, operation, or maintenance of prison
facilities, or the prosecution or custody of persons who may be released from, or not admitted to, a prison

| as a result of a prisoner release order shall have standing to oppose the imposition or continuation in effect
| of such relief and to seek termination of such relief, and shall have the nght to mtervene in any proceeding
| relating to such relief.

(b) Termination of relief.--
(1) Termination of prospective relief.--

(A) In any civil action with respect to prison conditions in which prospective relief is ordered,
such relief shall be terminable upon the motion of any party or intervener-- »

(i) 2 years after.the date the court granted or approved the prospective relief:

(ii) 1 year after the date the court has entered an order denying termination of prospective rehef
under this paragraph; or

(iii) in the case of an order issued on or before the date of enactment of the Prison Litigation
Reform Act, 2 years after such date of enactment.

(B) Nothing in this section shall prevent the parties from agreeing to terminate or modify relief
before the relief is terminated under subparagraph (A).

(2) Immediate termination of prospective relief.--In any civil action with respect to prison conditions, a
defendant or intervener shall be entitled to the immediate termination of any prospective relief if the relief
was approved or granted in the absence of a finding by the court that the relief is narrowly drawn, extends
no further than necessary to correct the violation of the Federal right, and is the least intrusive means
necessary to correct the violation of the Federal right.

(3) Limitation.--Prospective relief shall not terminate if the court makes written findings based on the
record that prospective relief remains necessary to correct a current and ongoing violation of the Federal
right, extends no further than necessary to correct the violation of the Federal right, and that the
prospective relief is narrowly drawn and the least intrusive means to correct the violation.




(4) Termination or modification of relief.~Nothing in this section shall prevent any party or intervener
from seeking modification or termination before the relief is terminable under paragraph (1) or (2), to the
extent that modification or termination would otherwise be legally permissible.

(c) Settlements.--

(1) Consent decrees.~In any civil action with respect to prison conditions, the court shall not enter or
approve a consent decree unless it complies with the limitations on relief set forth in subsection (a).

(2) Private settlement agreements.--

(A) Nothing in this section shall preclude parties from entering into a private settlement agreement
that does not comply with the limitations on relief set forth in subsection (a), if the terms of that agreement
are not subject to court enforcement other than the reinstatement of the civil proceeding that the agreement
settled.

(B) Nothing in this séction shall preclude any party claiming that a private settlement agreement |
has been breached from seeking in State court any remedy available under State law.

(d) State law remedies.—The limitations on remedies in this section shall not apply to relief entered by a State court
based solely upon claims arising under State law.

(e) Procedure for motions affecﬁng prospective relief.—

(1) Generally.--The court shall promptly rule on any motion to modify or terminate prospective relief in a
civil action with respect to prison conditions. Mandamus shall lie to remedy any failure to issue a prompt
ruling on such a motion.

(2) Automatic stay.~-Any motion to modify or terminate prospective relief made under subsection (b) shall
operate as a stay during the period--

(A)() beginning on the 30th day after such motion is filed, in the case of a motion made under
paragraph (1) or (2) of subsection (b); or (ii) beginning on the 180th day after such motion is filed,
in the case of a motion made under any other law; and

(B) ending on the date the court enters a final order ruling on the motion.

(3) Postponement of automatic stay.--The court may postpone the effective date of an automatic stay
specified in subsection (e)(2)(A) for not more than 60 days for good cause. No postponement shall be
permissible because of general congestion of the court's calendar.

(4) Order blocking the automatic stay.--Any order staying, suspending, delaying, or barring the operation of
the automatic stay described in paragraph (2) (other than an order to postpone the effective date of the
automatic stay under paragraph (3)) shall be treated as an order refusing to dissolve or modify an injunction
and shall be appealable pursuant to section 1292(a)(1) of title 28, United States Code, regardless of how

the order is styled or whether the order is termed a preliminary or a final ruling.

(f) Special masters.-
(1) In general.-- ,
(A) In any civil action in a Federal court with respect to prison conditions, the court may appoint a

special master who shall be disinterested and objective and who will give due regard to the public safety, to
conduct hearings on the record and prepare proposed findings of fact.
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(B) The court shall appoint a special master under this subsection during the remedial phase of the
action only upon a finding that the remedial phase will be sufficiently complex to warrant the appointment.

(2) Appointment.—

(A) If the court determines that the appointment of a special master is necessary, the court shall
request that the defendant institution and the plaintiff each submit a list of not more than 5 persons to
serve as a special master.

(B) Each party shall have the opportunity to remove up to 3 persons from the opposing party's list.

(C) The court shall select the master from the persons remaining on the list after the operation of

subparagraph (B).

(3) Interlocutory appeal.--Any party shall have the right to an interlocutory appeal of the judge's selection of the
special master under this subsection, on the ground of partiality.

(4) Compensation.~-The compensation to be allowed to a special master under this section shall be based
on an hourly rate not greater than the hourly rate established under section 3006A for payment of
court-appointed counsel, plus costs reasonably incurred by the special master. Such compensation and
costs shall be paid with funds appropriated to the Judiciary.

(5) Regular review of appointment.--In any civil action with respect to prison conditions in which a special
master is appointed under this subsection, the court shall review the appointment of the special master
every 6 months to determine whether the services of the special master continue to be required under

paragraph (1). In no event shall the appointment of a special master extend beyond the termination of the
relief. v

(6) Limitations on powers and duties.--A special master appointed under this subsection—

| (A) may be authorized by a court to conduct hearings and prepare proposed findings of fact,
which shall be made on the record; :

(B) shall not make any findings or communications ex parte;
(O) may be authorized by a court to assist in the development of remedial plans; and

(D) may be removed at any time, but shail be relieved of the appointment upon the termination of
relief.

(g) Definitions.--As used in this section—

(1) the term "consent decree” means any relief entered by the court that is based in whole or in part upon
the consent or acquiescence of the parties but does not include private settlements;

(2) the term "civil action with respect to prison conditions" means any civil proceeding arising under
Federal law with respect to the conditions of confinement or the effects of actions by government officials

on the lives of persons confined in prison, but does not include habeas corpus proceedings challenging the
fact or duration of confinement in prison; ' .

(3) the term "prisoner" means any person subject to incarceration, detention, or admission to any facility
who is accused of, convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law or
the terms and conditions of parole, probation, pretrial release, or diversionary program;

(4) the term "prisoner release order" includes any order, including a temporary restraining order or
preliminary injunctive relief, that has the purpose or effect of reducing or limiting the prison population, or
that directs the release from or nonadmission of prisoners to a prison;
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(5) the term "prison" means any Federal, State, or local facility that incarcerates or detains Jjuveniles or
adults accused of, convicted of, sentenced for, or adjudicated delinquent for, violations of criminal law;

(6) the term "private settlement agreement" means an agreement entered into among the parties that is not
subject to judicial enforcement other than the reinstatement of the civil proceeding that the agreement
settled; :

(7) the term “prospective relief" means all relief other than compensatory monetary damages;

(8) the term "special master" means any person appointed by a Federal court pursuant to Rule 53 of the
Federal Rules of Civil Procedure or pursuant to any inherent power of the court to exercise the powers of a
master, regardless of the title or description given by the court; and

(9) the term "relief" means all relief in any form that may be granted or approved by the court, and includes
consent decrees but does not include private settlement agreements. C ’

XXX
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