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PRISONER CIVIL RIGHTS SEMINAR

EXHAUSTION: ADMINISTRATIVE REMEDIES

 
MAY 6, 2015-FEDERAL COURT, CHICAGO, IL
Speakers Jim Chapman, Alan Mills


Resources:

“Federal Court Prison Litigation Handbook” www.ilnd.courts.gov

“Anatomy of a Prisoner Civil Rights Case.” (without exhibits)       (App.4) 

Power point presentations attached:

Nature of the PLRA exhaustion requirement (App. 1);





The Grievance Process outline (App. 2);





Documents at each stage of grievance process (App. 3)



Discovery forms (App. 5)


Contact Info:

James Chapman 


phone:312/593-6998; 


e-mail: JamesPChapman@aol.com

See also:


“The Prison Litigation Reform Act” by John Boston (Google: “PLRA Boston”-do not copy; very lengthy; use table of contacts for subject)

On-line lectures on prisoner litigation by J. Chapman:            www.illinoislegaladvocate.org under “Legal resources,”-then            “Prisoners rights”               


INTRODUCTION    
The Court’s unique program for appointed lawyers in prisoner pro se civil rights cases.  

Purpose of seminar is to help appointed lawyers, not defense lawyers.

Chapman’s role as consultant to appointed lawyers and other resources for appointed lawyers

Why we are doing this “exhaustion” seminar

The format for this seminar-interactive.

Nature of resources available to appointed attorney (see above)

NATURE OF THE EXHAUSTION REQUIREMENT OF

THE PRISON LITIGATION REFORM ACT (PLRA)

The Prison Litigation Reform Act (PLRA) 42 U.S.C. § 1997(e):
“(a) Applicability of administrative remedies.   No action shall be brought with respect to prison conditions under section 1983 of this title, or any other Federal law, by a prisoner confined in any jail, prison, or other correctional facility until such administrative remedies as are available are exhausted.”

General principles of the requirement of exhaustion  Power point presentation by Attorney Mills.  (Attached to this agenda as App. 1)  

Basic sources to review for details:

“The Prison Litigation Reform Act” by John Boston, of The Legal Aid Society in NYC.  jboston@legal-aid.org
Pavey v. Conley, 544 F.3d 739 (7th Cir. 2008):

1.  Exhaustion must be complete before suit is filed;

2.  Exhaustion applies to all prisoner suits which relate to their being in prison, no       matter the nature of the claim, so long as the grievance process has “subject             matter jurisdiction” over the claim–matters that relate to prison life—even if no      relief is possible.  Porter v. Nussle, 534 U.S. 516, 532 (2002)

3. Exhaustion applies to any prisoner in any facility, whether sentenced or awaiting      trial, including jails, penitentiaries and other custodial type of facilities—as long      as they relate to criminal proceedings (e.g., immigration detention is NOT      included, nor are civilly committed sex offenders).

4. Prisoner-plaintiff must strictly comply with prison’s regulations, a) using the            prison’s forms, b), within the time limit and c) with the specificity the                regulations requires.  The failure to follow these requirements can result in suit’s      dismissal  Pozo v. McCaughtry, 286 F.3d 022, 1023-24 (7th Cir. 2002)

5. Exhaustion is complete only when grievance is ruled on at the highest level of          the prison  appeal system.

6. Exhaustion is required even when the administrative process cannot grant the            relief the prisoner seeks (e.g., money damages).

7. Failure to exhaust is an affirmative defense upon which defendant has the                 burden of proof.  Defense can be waived if not timely raised. 

8.  Questions of fact whether prisoner has exhausted are resolved by the trial judge,       not the jury. 

9.  Proceedings on the substantive aspects of case are stayed until exhaustion issue        is resolved. Pavey v. Conley, 544 F.3d 739 (7th Cir. 2008).

10. Emergency grievances directly to Warden of facility; validity, relevance.

11. However, there is “wiggle room” in certain cases where formal exhaustion has          not occurred.  See discussion below.

NATURE OF THE GRIEVANCE PROCESS IN THE ILLINOIS

DEPARTMENT OF CORRECTIONS (IDOC)

Remember: jails (as opposed to penitentiaries) have their own procedures or no procedure. If your action is based on incidents in a jail, contact the jail administrator to determine if there are exhaustion requirements; if so, obtain a copy by request or subpoena.

Power point presentation by Atty Alan Mills (attached to this agenda as App. 2):

1. Steps in the exhaustion process (20 Ill. Admin. Code 504.810 et seq.)

2. Deadlines

3. Inadequacy of informal attempts to resolve

4. The grievance form and its contents.  Maddox v. Love, 655 F.3d 709 (7th Cir.             2011).

5. Counselor’s response 

6. Response by Grievance Officer and Warden

7. Response from Administrative Review Board (ARB) and Director if IDOC

WHAT SHOULD I DO WHEN DEFENDANT(S) RAISES THE EXHAUSTION DEFENSE?
1.  Ask opposing counsel if she or he is serious about the defense.

2.  If not, ask opposing counsel to withdraw the defense, preferably by a motion to

     withdraw.

3.  If serious and the Court has not already set a schedule, by agreement or                    otherwise, move the Court for a schedule whereby:

a) discovery is limited to the exhaustion issue to be accomplished by a date         certain;

b) defendant to file a motion for summary judgment on the exhaustion issue      by a date certain; plaintiff to reply, etc.

c)  proceedings on the substantive aspects of the case are stayed until the              exhaustion issue is resolved.

4.  If you have not done so already (and it is suggested that you do when you are          first appointed on your initial meeting with client), assemble                       grievance/exhaustion documents attached to the pro se complaint; visit your             client to obtain his documents and his version of whether he exhausted his                remedies, and if not, why not.

5.  Make an outline of the prison/jail’s exhaustion requirements with the                        documents you possess matched to those requirements.  See if exhaustion is              apparent (if so, advise your adversary) or if you have gaps in the required                  exhaustion process.

6.  If gaps, you are now ready to engage in discovery/and or further investigation.

DISCOVERY:

A. NATURE OF DOCUMENTATION AT EACH STAGE OF 

     ADMINISTRATIVE GRIEVANCE PROCESS                                                    

Power point presentation by Atty Mills (App. 3)

Step 1: the Counselor-a running log of all contacts with a prisoner 

            Internal memos and e-mails

Step 2: the Grievance Officer-the Grievance Officer’s Log.

            Other documents the Grievance Officer may have. 

Step 3: Warden-what he really does, if anything.

Step 4: Administrative Review Board

            Authorization for postage-Trust Fund Statement

            The ARB Log

Step 5: Director-what he really does, if anything

B.  DISCOVERY TOOLS AVAILABLE ON EXHAUSTION ISSUE
1.  See relevant discussion in “Anatomy of a Prisoner Litigation Case” attached as

     App. 4.

2. In particular, make use of Federal Rules of Civil Procedure (Rules 30 and             30(6)(b), 34, and 45).

3.  Sample discovery (App. 5)

4. Medical records may be relevant—a prisoner physically unable to pursue a             grievance need not do so. Hurst v. Hantke, 634 F.3d 409 (7th Cir. 2011).

WHAT IS THE “WIGGLE ROOM” AVAILABLE TO ME IF FORMAL EXHAUSTION HAS NOT OCCURRED
Scenarios with some ideas/suggestions:

Scenario One:  Plaintiff alleges he was beaten by a guard.  He was taken to the health care unit where he was treated for his injuries.  One of the nurses called Internal Affairs.  An Internal Affairs officer interviewed plaintiff while he was still in the health care unit.  The investigation found that the guard used excessive force.  The guard was fired.  Prisoner sues the now ex-guard.  The guard asserts that plaintiff never exhausted his administrative remedies because he never filed a formal grievance.

Variation 1: Plaintiff claims he completed a grievance but never heard back.  Prison officials say they have no record of any grievance.

Variation 2: Plaintiff admits he did not file a grievance because doing so would have been futile, as prison officials had already investigated and fired the guard.

Variation 3: Plaintiff admits he did not file a grievance, but says the reason he did not was that the guard threatened him with another beating if he did.

Variation 4: Plaintiff admits he never filed a grievance because the Internal Affairs

Officer told him he was not required to do so because the investigation was already underway.

Variation 5: Plaintiff filed suit the day after he was released from prison.  But by the time defendant filed his defense, plaintiff had been returned to prison for a parole violation.  He continued to litigate the case from prison.

Variation 6: Plaintiff filed suit the day before he was released from prison.

Variation 7: Plaintiff is age 13.  The incident happened in the Cook County Juvenile Detention Center.

Variation 8: Plaintiff identified officers to the best of his ability but misidentified one and omitted another.

Variation 9: Prison Administration (including ARB) considered grievance on merits; but in law suit defendant claims lack of technical compliance (timeliness, etc.).

Scenario 2: Plaintiff breaks his arm falling from his bunk after the doctor refused to approve his low bunk permit.  Plaintiff alleges that the doctor is now refusing to x-ray his arm or to provide any treatment.  The doctor told plaintiff he was not going to help plaintiff document his injuries because he knew the plaintiff intended to sue him.  Plaintiff files a grievance.  His counselor denies the grievance, relying on the doctor’s statement to him that plaintiff’s arm was not broken or otherwise seriously injured.  Plaintiff feels that since the prison grievance personnel will rely on the doctor’s statement to deny the grievance, the grievance process will provide no relief to him; and in any event, the grievance process will take a year to complete.  Without pursuing the grievance process, plaintiff files his complaint in Federal Court, asking for a TRO to require emergency treatment.
Variation 1:    Plaintiff is illiterate.
Variation 2: Plaintiff has been diagnosed as a paranoid schizophrenic with psychotic features, but is not being treated for this condition.  He believes the prison staff is conspiring to deny him medical treatment.  He has great difficulty writing coherently.  His cell mate helped him write his Federal Court complaint.

TYPICAL DEFENDANT’S MOTION FOR SUMMARY JUDGEMENT
1.  Affidavit of Administrative Review Board representative, explaining the steps in the grievance process, and attesting that they searched and found no exhaustion documents in the ARB files.

2.   Affidavit of prison/jail’s grievance officer that no grievance, etc., documents found in prison’s files.

RESPONDING TO DEFENDANT’S MOTION FOR SUMMARY JUDGEMENT ON THE EXHAUSTION ISSUE

Note: if only response is client-prisoner’s unsupported claim that he filed grievance/appeals, he should survive summary judgment. The Seventh Circuit has repeatedly held that “self-serving” affidavits create a genuine issue of fact. See, e.g., Kaba v. Stepp, 458 F.3d 678 (7th Cir. 2006).

However, “self-serving testimony alone is unlikely to carry the day at the Pavey evidentiary hearing.
1.  See relevant portions of “An Anatomy of a Prisoner Civil Rights Case.”

2.  Creating a genuine issue of fact; cannot rely on pleadings in the complaint.              (need: affidavits, documents of prison and client, deposition excerpts, etc.)  Don’t      “poor boy” the response—if you lose, this may bar clients’ claims forever!
3. Use of circumstantial evidence.  For example, where client says he attempted to        exhaust, show he knew procedure based on his satisfaction of requirement in              other cases.

4. The IDOC’s failure to maintain accurate records; IDOC’s failure to institute a “receipt” system (Dole v. Chandler, 438 F.3d 804, 813 (7th Cir. 2006))

NATURE OF A FAILURE TO EXHAUST/PAVEY HEARING
Burden of Proof

Burden of Production (who goes first?)

Stipulations regarding foundation for documents (if you don’t have one, issue             subpoenas). Live testimony vs. affidavits (video appearances by witnesses)

Cross examination of Department witnesses (e.g., lack of personal knowledge;   reliance on inaccurate, incomplete records)

Preparing your client for cross.

Calling other prisoners as witnesses.

WHAT HAPPENS IF THE COURT RULES AGAINST PLAINTIFF?
A. 
Pavey: 




A. 
If failure to dismiss was not plaintiff’s fault, then stay, to allow prison officials to consider the grievance.




B. 
If failure to exhaust was plaintiff’s fault, then dismissal without prejudice.




      B. Reality:


A.  Dismissal with prejudice—This should not happen. Failure to exhaust is not a decision on the merits, so dismissal should be without prejudice: Burrell v. Powers, 431 F.3d 282, 285 (7th Cir. 2005).




B.  Dismissal without prejudice—but, if time for filing grievance has expired (and it almost always will have), then can’t cure failure to exhaust.




LEGAL ETHICS OF DEALING WITH YOUR CLIENT                                           

-Cut the client a little slack--look where he’s imprisoned (think: “Shawshank    Redemption”)

-Treating your client as you would a fee paying commercial client.

-Establishing the relationship-go see your client as soon as possible.


-The power of “NO”

-Good communication-get client’s materials and thoughts

-Alert client to risks as well as positive aspects of case.  Be frank in your opinions.

-Consult with client before making key litigation decisions.  (a paper trail)

-Dealing with possible conflicts

-Fear

-Duty runs only to particular claim appointment in trial court, not appeal

-Fee contract: See your appointment letter.  Court urges you to enter into a fee      contract as soon as practical.  Normal agreements as in personal injury cases.    Contact JPC if you have questions about format. Keep track of your time.

-Reimbursement of costs: check with Clerk of Court for significant amounts.

-Cost reimbursement if case is lost.  Consult with Clerk of Court for application   form and limits.

PLEASE  COMPLETE COMMENT SHEETS

