Members of the jury, you have seen and heard dl of the evidence and the arguments of the
attorneys. Now | will instruct you on the law that appliesto this case.

You have two dutiesasajury. Your firg duty isto decide the facts from the evidence in this
case. Thisisyour job, and yours aone.

Y our second duty isto apply the law thet | give you to the facts. Y ou must follow these
indructions, even if you disagree with them. Each of the indructions isimportant, and you must follow
dl of them.

Y ou mugt perform your duties fairly and impartidly. In deciding your verdict, you must not
alow sympathy, bias, pregudice, fear, or public opinion to influence you. Y ou should not be influenced
by any person’srace, color, religion, nationd ancestry, or sex. The partiesto this case and the public
expect that you will carefully and impartidly consider dl of the evidence in the case, follow the law that
| give you, and reach ajust verdict regardiess of the consequences.

Nothing | say now, and nothing | said or did during the trid, is meant to indicate any opinion on
my part about what the facts are or about what your verdict should be. 1t isnot my function to

determine the factsin thiscase. That function belongs to you.



Y ou should consider and decide this case as an action between persons of equa standing in the
community, and holding the same or smilar sationsin life. Each party is entitled to the same fair
congderation. A corporation is entitled to the same fair consderation asa private individud. All
persons and corporations stand equa before the law and are to be dedlt with as equalsin a court of

justice.



As| gated, it isyour duty to determine the facts. In determining the facts, you must consider
only the evidence that | have admitted in the case. The evidence conssts of the testimony of the
witnesses, depogition testimony that was read, and the exhibits admitted in evidence, and stipulations.

A dipulation is an agreement between the parties that a witness would testify in a particular way.



Certain charts and summaries have been shown to you in order to help explain the facts
disclosed by the evidence in the case. However, the charts or summaries are not themselves evidence
or proof of any facts. If you do not believe that they correctly reflect the evidence in the case, you
should disregard them. Y ou may, however, consder them if you believe that they accurately reflect the

evidence.



Certain things are not evidence. | will list them for you.

Firgt, any testimony that | struck from the record, or that | told you to disregard, is not evidence
and must not be considered.

Second, anything that you may have seen or heard outside the courtroom is not evidence and
must be entirely disregarded.

Third, questions and objections by the lawyers are not evidence. Attorneys have aduty to
object when they believe a question isimproper. 'Y ou should not be influenced by any objection or by
my ruling oniit.

Fourth, the lawyers statements and arguments to you are not evidence. The purposes of these
datements and argumentsiis to discuss the issues and the evidence. |If the evidence as you remember is

different from what the lawyers said, your memory iswhat counts.



Some of you may have heard the phrases “direct evidence’” and “circumdantid evidence”
Direct evidenceis direct proof of afact, such astestimony by awitness about what that witness
persondly saw or heard or did. Circumgtantial evidenceisindirect evidence, or in other words, it is
proof of one or more facts that point to the existence or non-existence of another fact. You areto
consder both direct and circumgtantia evidence. The law dlowsyou to give equa weight to both

types of evidence, but it is up to you to decide how much weight to give to any evidence in the case.



You areto consder dl of the evidence in determining your verdict. However, that does not

mean that you must accept al of the evidence astrue or accurate.






Y ou should use common sense in conddering the evidence, and you should congder the
evidence in light of your own obsarvationsin life.

In our lives, we often look at one fact and conclude from that fact that another fact exists. In
law we cdll thisan “inference” Y ou are dlowed to make reasonable inferences. Any inferences that

you make must be reasonable and must be based on the evidence in the case.
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In determining the facts in this case, you may have to decide which testimony to believe and
which testimony not to believe. Y ou may believe everything awitness says, or part of it, or none of it.
Y ou will dso have to decide what weight, if any, to give to the testimony of each witness,

In congdering the testimony of any witness, you may take into account:

- the opportunity and ability of the witness to see or hear or know the things that the

witness testified about;

- the witness memory;

- the witness intdligence;

- any interest the witness may have in the outcome of the case, and any bias or prgudice

the witness may have;

- the witness manner while testifying;

- the reasonableness of the witness testimony in light of dl the evidence in the case; and

- any other factors that bear on believability, including candor, forthrightness, and the

witness tax return filing history.
The weight of the evidence asto a particular fact does not necessarily depend on the number of
witnesses who testify. 'Y ou may find the testimony of a smaler number of witnesses to be more

persuasive than that of a greater number.
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A witness may be discredited or “impeached” by contradictory evidence, by, among other
things, a showing that he or she testified fdsely concerning a materid metter, or by evidence thet a
some other time the witness has said or done something that is incongstent with the witness' testimony.

If you believe that any witness has been impeached, then you must determine whether to
believe the witness testimony in whole, in part, or not at al, and how much weight to give to that

testimony.
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The law does not require any party to cal as witnesses dl persons who may have been present
at any time or place involved in the case, or who may appear to have some knowledge of the mattersin
issue at thistrid. Nor doesthe law require any party to produce as exhibits dl papers and things

mentioned in the evidence in the case.
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There is more than one defendant in thislawsuit. Each defendant is entitled to fair and separate
congderation of the clams made againg that defendant. It does not necessarily follow that if one
defendant isliable to the plaintiff, then dl areliable.

Unless| ingruct you differently, dl of the ingtructionsthat | give you apply to each defendant.
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In the following ingtructions, | will use the term * preponderance of the evidence.” When | use
the term * preponderance of the evidence,” | mean evidence that persuades you that a particular
proposition is more likely true than not true.

In deciding whether any proposition has been proven by a preponderance of the evidence, you
may, unless otherwise ingtructed, consder the testimony of al the witnesses, regardless of who may

have called them, and al the exhibits recaived in evidence, regardless of who may have produced them.
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Plaintiff's claims
Howington has made three clams againg the various defendants. In summary form, these
clamsare asfollows.
1) Finkeman and Ghourdjian breached a joint venture agreement with Howington;
2) Finkelman and Ghourdjian breached ther fiduciary duties as joint venturers of
Howington;
3) Finkelman and Ghourdjian breached their fiduciary duties as directors and officers of
SdISgnd.com, Inc.
Clam 1 ismade againg Finkeman and Ghourdjian only; clams 2 and 3 are made againg Finkelman,
Ghourdjian, and Digita Convergence Corp.
The defendants have denied each of these clams.

In the following ingructions, | will describe the requirements for each of these daims.
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Joint venture claims - plaintiff’ s contentions
Howington clams that beginning in late 1998, Howington, Finkelman and Ghourdjian reached
an agreement to form ajoint venture to develop Howington's stock portfolio tracking ideaiinto a Web
gte, make money from it, and split the money three ways. Howington clams that pursuant to this
agreement, Howington agreed to contribute his stock portfolio tracking ideaand his personal services,
Ghourdjian agreed to provide Web incubation services and a sum of money; and Finkelman agreed to
provide persond services and a sum of money; and that in return each would receive one-third of the
venture s profits and each would have an equd say in the affairs of the venture.
Howington clams that defendants Finkelman and Ghourdjian breached their joint venture
agreement and their fiduciary duties as his joint venture partner by:
- conceding from Howington that Finkelman had accepted Ghourdjian’s offer to become
aDigitd employee
- executing the Digitd - SdlSignd.com Services Agreement and two promissory notes,
and gpproving payments from SdlSignd.com to Digitd;
- refusing to provide Howington information about SdlSignd.com’s affairs;
- removing Howington as a director of SdlSgnd.com,
- making Digitd the beneficiary of the Wells Fargo contract; and

- taking actions to make SdlSignd.com aworthless shell.
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Joint venture claims - defendants’ contentions

Finkelman and Ghourdjian clam that they never intended to form ajoint venture with
Howington and that no joint venture was ever formed. Rather, they contend that it was dways their
intention to establish a corporation, with Finkelman, Ghourdjian, Howington, and others as
shareholders of the corporation. Finkelman and Ghourdjian aso contend that even if ajoint venture
existed, it ended when the corporation, SallSignal.com, Inc., was formed.

Finkeman and Ghourdjian dso clam that they have not breached any fiduciary duties or other
obligations to Howington.

Digitd Convergence Corp. contends that it was a vendor of servicesto SdllSignd.com and that
the services for which it invoiced SdlSignal.com were in fact rendered, were necessary, and were billed

a fair rates.
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First claim
Elements of claim for breach of joint venture agreement

Howington'sfirst claim is againg defendants Finkelman and Ghourdjian for breach of an
aleged joint venture agreement.

To prevail on this cdlam, Howington must prove each of the following dementsby a
preponderance of the evidence:

Firg, that ajoint venture agreement existed, as set forth on the next page of these indtructions;

Second, that he complied with the terms of the joint venture agreement;

Third, that the defendant breached the terms of the joint venture agreement; and

Fourth, that Howington was damaged as a result of the breach.

Y ou must eva uate these elements separately for each defendant.

If you find from your consideration of dl the evidence that Howington has proved each of these
elements asto a particular defendant, then you should find for Howington and againg that defendant on
thisdam.

If, on the other hand, you find from your consideration of al the evidence that Howington has
faled to prove any one of these dements as to a particular defendant, then you should find for that

defendant and againgt Howington on thisclam.
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Definition of joint venture

To prove that ajoint venture agreement existed, Howington must prove each of the following
elements by a preponderance of the evidence:

Firg, that the dleged members of the joint venture made an agreement to carry on ajoint
enterprise;

Second, that the members had a common interest in the enterprise;

Third, that the members had an expectation of profits from the enterprise;

Fourth, that the members each had a duty to share profits and losses from the enterprise; and

Fifth, each member had the right to govern the conduct of the other members.

The existence of an agreement can be inferred from the statements and conduct of the partiesin
light of the surrounding circumstances.

If the members of ajoint venture do not specificaly determine when the joint venture will end,
then it is deemed to continue in effect until its purpose has been accomplished or has become
impracticable.

The fact that the members of ajoint venture form a corporation may, but does not necessarily,

end the joint venture.
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Second claim
Fiduciary duty of joint venture members

Howington's second claim concerns the aleged breach by Finkeman and Ghourdjian of their
fiduciary duties as members of ajoint venture. This clam is made againg Finkeman, Ghourdjian, and
Digita Convergence Corp.

The members of ajoint venture owe each other a“fiduciary” duty to treat each other with good
faith, to act for each other’ s benefit, and to disclose to each other dl materid facts concerning the joint
venture. A “materid” fact is one that would make a difference to a reasonable person in the particular

circumstances.
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Elements of claim for breach of fiduciary duty of joint venturers

To prevail on hiscdam againg Finkelman and Ghourdjian for breach of ther fiduciary duties as
members of ajoint venture, Howington must prove each of the following € ements by a preponderance
of the evidence:

Fird, that ajoint venture agreement existed, as defined earlier in these indructions,

Second, that the defendant breached his fiduciary duties to Howington; and

Third, that Howington was damaged as a result of the breach.

Y ou must eva uate these elements separately for each defendant.

If you find from your consideration of dl the evidence that Howington has proved each of these
elements asto a particular defendant, then you should find for Howington and againg that defendant on
thisdam.

If, on the other hand, you find from your consideration of al the evidence that Howington has
faled to prove any one of these dements as to a particular defendant, then you should find for that

defendant and againgt Howington on thisclam.
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Second claim - alleged liability of Digital Convergence Corp.

In his second clam, Howington aso contends that Digita Convergence Corp. isliadle for the
actions of Ghourdjian and Finkelman in connection with their dleged breach of fiduciary duty.

To prevail on hisdam againg Digitd in connection with Ghourdjian and Finkdman's dleged
breach of fiduciary duty, Howington must first prove the e ements of his clam againgt Ghourdjian and
Finkeman for breach of fiduciary duty as stated in the previous ingruction, and must dso prove that
Digita was aware of the breach of fiduciary duty, cooperated in the breach, and received the benefits

of the breach.
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Third daim
Claim for breach of fiduciary duty asdirector or officer

Howington’ s third claim concerns the aleged breach by Finkelman and Ghourdjian of their
fiduciary duties as directors and officer of SdISignd.com. This clam is made againgt Finkelman,
Ghourdjian, and Digita Convergence Corp.

Directors and officers of a corporation have afiduciary duty to the corporation and its
shareholders to exercise independent judgment and to act for the benefit of the corporation and
shareholders.

Howington clams that Ghourdjian and Finkelman breached thair fiduciary duty as directors and
officers of SdlSignd.com by taking self-interested actions that benefitted Ghourdjian and Finkelman at
SdISgnd.com’ s expense. Howington aso clamsthat Digitd Convergence Corp. isliable for the
actions of Ghourdjian and Finkeman.

Ghourdjian and Finkelman deny that they sought to benefit themsdves at SdISignd.com’s
expense. With regard to the Services Agreement between SdlSignal.com and Digita, Ghourdjian and
Finkelman contend that it was entirely fair to SalSignd.com and its shareholders and that the
transaction was ratified by the shareholders of SdlSignd.com.

Digitd Convergence Corp. contends that it was a vendor of servicesto SdllSignd.com and that
the services for which it invoiced SdlSignal.com were in fact rendered, were necessary, and were billed

a fair rates.
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Elements of claim for breach of fiduciary duty asdirector of officer

On this clam, Howington has the burden of proving by a preponderance of the evidence that
Ghourdjian and Finkelman used their authority as directors and officers of SdlSignal.com to engagein
sdf-deding. Sdf-deding occurs when adirector or officer of a corporation has apersond stakein
another firm that does business with the corporation, so that the director isin effect “on both sdes’ of
the transaction.

If Howington satisfies his burden, then the burden shifts to defendants to prove by a
preponderance of the evidence one of two things. 1) that the transaction was “entirely fair” to
SdlSignal.com, or 2) that the transaction was properly ratified by the shareholders of the corporation.

To prove that the transaction was “entirely fair” to SdlSignd.com, Ghourdjian and Finkedman
must show that the transaction involved fair dedling and afair price.

To prove that the transaction was ratified by the disnterested shareholders of SdlSignd.com,
Ghourdjian and Finkelman must show that the mgority of the disinterested shareholders of the
corporation voted to approve the transaction after the transaction had been entered into, after being
accuratdy informed of: 1) the materid facts concerning the interest any corporate directors may have
had in the transaction, and 2) the materid facts concerning the transaction itself. As stated earlier, a
“materid” fact is one that would make a difference to a reasonable person in the particular

circumstances.
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Third claim - alleged liability of Digital Convergence Corp.

In his third clam, Howington aso contends that Digitad Convergence Corp. isliable for the
actions of Ghourdjian and Finkelman in connection with their dleged breach of fiduciary duty.

To prevail on hisdam againg Digitd in connection with Ghourdjian and Finkdman's dleged
breach of fiduciary duty, Howington must first prove the e ements of his clam againgt Ghourdjian and
Finkeman for breach of fiduciary duty as stated in the previous ingruction, and must dso prove that
Digita was aware of the breach of fiduciary duty, cooperated in the breach, and received the benefits

of the breach.

26



Damages

If you decide that Howington has proven either of hisfirst two clams againg any of the
defendants, you must determine what amount of damages, if any, the defendants have caused to
Howington. Y ou should not interpret the fact that | am giving you ingtructions about damages as an
indication in any way that | believe that Howington should, or should not, win thiscase. It isup to you
to decide that question. | am indructing you on damages only so that you will have guidancein the
event that you decide that Howington has proven any of hisfirst two clams. You are not to address the
issue of damages with regard to Howington' s third claim.

Howington has the burden of proving his damages to a reasonable degree of certainty. You
may not award damages based on sympathy, speculation, or guesswork. On the other hand, the law
does not require Howington to prove the amount of his losses with mathematical precison, but only
with as much definiteness and accuracy as circumstances permit.

In determining the amount of damages that you decide to award, you should be guided by
dispassonate common sense. Y ou must use sound discretion in fixing an award of damages, drawing

reasonable inferences from the facts in evidence.
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Compensatory damages

If you decide in favor of Howington on ether hisfirst dam (for breach of the dleged joint
venture agreement) or his second clam (for breach of fiduciary duties as members of ajoint venture),
you mugt fix the amount of money which will reasonably compensate Howington for dl loss naturdly
arisng from the breach. These are cdled “compensatory” damages.

If you determine that Howington has not suffered any monetary damages as aresult of the
breach, or that you are unable to caculate Howington's monetary damages without speculation, then
you should not award Howington any monetary damages.

In caculating Howington's damages, you should determine that sum of money that will put him
in as good a position as he would have been if the defendants alleged breaches had not occurred.

The elements of compensatory damages clamed by Howington in this case are financia losses.
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Punitive damages

In addition to compensatory damages, Howington also seeks an award of punitive damages.
The law alows you, but does not require you, to award punitive damages on Howington's second
clam (for breach of dleged fiduciary duties). Punitive damages are not available on Howington’s other
cdams

The purpose of punitive damages isto punish awrongdoer and deter that party, and others like
it, from committing Smilar actsin the future.

Y ou may award Howington punitive damages on his second clam only if you find that he has
proven by clear and convincing evidence that the defendant acted with oppresson or mdice. “Clear
and convincing” evidence means evidence of such convincing force that it demongrates, in contrast to
the opposing evidence, a high probability of the truth of the facts for which it is offered as proof. This
requires a higher standard of proof than proof by a preponderance
of the evidence. Y ou must evduate this separately as to each of the defendants.

If you decide that Howington has met this burden asto a particular defendant, the amount of
punitive damages that you award should be congstent with the purposes of punitive damages as stated
ealier in thisingruction. In addition, the amount of any punitive damages that you award must bear a
reasonable rdationship to the amount of harm inflicted upon Howington by the particular defendant, and
must aso bear areasonable relationship to the amount of any compensatory damages that you have
awarded.

If you do award punitive damages, you should fix the amount using cam discretion and sound

reason. 'Y ou must not be influenced by sympathy or didike for any party in the case.
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Upon retiring to the jury room, select one of your number as your foreperson. The foreperson
will preside over your ddiberations and will be your representative here in court.

A form of verdict has been prepared for you.

[Explanation of verdict form.]

Take thisform to the jury room, and when you have reached unanimous agreement on the

verdict, your foreperson will fill in and dete the form, and each of you will Sgnit.
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| do not anticipate that you will need to communicate with me. If you do, however, the only
proper way isinwriting, signed by the foreperson, or if he or she is unwilling to do so, by some other
juror, and given to the court security officer.

If any communication is made, it should not indicate your numericd divison.
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The verdict must represent the considered judgment of each juror. Y our verdict must be
unanimous.

Y ou should make every reasonable effort to reach averdict. In doing so, you should consult
with one another, express your own views, and listen to the views of your fdlow jurors. Discuss your
differences with an open mind. Do not hesitate to reexamine your own views and change your opinion
if you cometo believe it iswrong. But you should not surrender your honest beliefs about the weight or
effect of evidence soldy because of the opinions of your fellow jurors or solely for the purpose of
returning a unanimous verdict.

All of you should give fair congderation to al the evidence and deliberate with the goa of
reaching averdict which is congstent with the individud judgment of each juror.

You are impartid judges of thefacts. Your soleinterest isto determine the truth from the

evidencein cae.
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VERDICT FORM
We, thejury, unanimoudy find as follows:
1. First claim (alleged breach of joint venture agreement)
(for each, check one of the two choices)

FOR PLAINTIFF FOR DEFENDANT

- as to defendant Matthew Ghourdjian:

- asto defendant Richard Finkeman:

We award the following dameages to plaintiff on thiscdam (to befilled in only if you find for the plaintiff
againg one or more of the defendants on this claim):

Compensatory damages: $

2. Second claim (alleged breach of fiduciary duty asjoint venture members)
(for each, check one of the two choices)

FOR PLAINTIFF FOR DEFENDANT

- as to defendant Matthew Ghourdjian:

- asto defendant Richard Finkeman:

- asto defendant Digital Convergence Corp:

We award the following dameges to plaintiff on thisclaim (to befilled in only if you find for the plaintiff
againg one or more of the defendants on this clam):

Compensatory damages: $

Punitive damages.

- asto defendant Ghourdjian: $

- asto defendant Finkelman: $
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A.

- asto defendant Digital: $

Third claim (alleged breach of fiduciary duty asdirectorsand officers)

Do you find that Howington has proved by a preponderance of the evidence that
Ghourdjian and Finkelman engaged in sdlf-dedling?

- asto Ghourdjian: yes no

- asto Finkeman: yes no

(to be answered only if you answered “yes’ to one of the questionsin line A)

Do you find that defendants have proved by a preponderance of the evidence that the
transaction between SdllSignd.com and Digital Convergence Corp. was “entirely fair”
to SdISignd.com?

yes no

(to be answered only if you answered “yes’ to one of the questionsin line A)

Do you find that defendants have proved by a preponderance of the evidence that the
transaction between SdllSignd.com and Digital Convergence Corp. was properly
ratified by the disnterested shareholders of SellSgna.com?

yes no

Foreperson

Dated:

, 2001




