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Members of the jury, you have seen and heard dl of the evidence and the arguments of the
attorneys. Now | will instruct you on the law that appliesto this case.

You have two dutiesasajury. Your firg duty isto decide the facts from the evidence in this
case. Thisisyour job, and yours aone.

Y our second duty isto apply the law thet | give you to the facts. Y ou must follow these
indructions, even if you disagree with them. Each of the indructions isimportant, and you must follow
dl of them.

Y ou mugt perform your duties fairly and impartidly. In deciding your verdict, you must not
alow sympathy, bias, pregudice, fear, or public opinion to influence you. Y ou should not be influenced
by any person’srace, color, religion, nationd ancestry, or sex. The partiesto this case and the public
expect that you will carefully and impartidly consider dl of the evidence in the case, follow the law that
| giveyou, and reach ajust verdict regardless of the consequences.

Nothing | say now, and nothing | said or did during the trid, is meant to indicate any opinion on
my part about what the facts are or about what your verdict should be. 1t isnot my function to

determine the factsin thiscase. That function belongs to you.






Y ou should consider and decide this case as an action between persons of equa standing in the
community, and holding the same or smilar sationsin life. Each party is entitled to the same fair
congderation. A corporation is entitled to the same fair consderation asa private individud. All
persons and corporations, stand equa before the law and are to be dedt with as equalsin a court of

justice.






As| gated earlier, it isyour duty to determine thefacts. In determining the facts, you must
consder only the evidence that | have admitted in the case. The evidence conssts of the testimony of
the witnesses, testimony that was read to you from depositions, the exhibits admitted in evidence, and

dipulations. A dtipulation is an agreement between both sdes that certain facts are true.



During the trid, certain testimony was presented to you by the reading of a deposition.
Deposition testimony is entitled to the same congderation as testimony that was given in court. You are
to judge its truthfulness and accuracy, and you are to weigh and condder it, insofar as possible, in the

same way asif the witness had been present and testified from the witness stand.






Certain things are not evidence. | will list them for you.

Fird, testimony and exhibitsthat | struck from the record, or that | told you to disregard, are
not evidence and must not be considered.

Second, anything that you may have seen or heard outside the courtroom is not evidence and
must be entirely disregarded. Thisincludes any press, radio, or televison reports that you may have
seen or heard. Such reports are not evidence, and your verdict must not be influenced in any way by
such publicity.

Third, questions and objections by the lawyers are not evidence. Attorneys have aduty to
object when they believe aquestion isimproper. 'Y ou should not be influenced by any objection or by
my ruling oniit.

Fourth, the lawyers statements and arguments to you are not evidence. The purpose of these
datements and arguments is to discuss the issues and the evidence. If the evidence as you remember it

is different from what the lawyers sad, your memory iswhat counts.






Some of you may have heard the phrases “direct evidence’ and “circumaantial evidence.”
Direct evidenceis direct proof of afact, such astestimony by awitness about what that witness
persondly saw or heard or did. Circumgantia evidence isindirect evidence, in other wordsit is proof
of one or more facts that point to the existence or non-existence of another fact that isat issue. You are
to consder both direct and circumgtantia evidence. The law dlows you to give equa weight to both

types of evidence, but it is up to you to decide how much weight to give to any evidence in the case.
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You areto consder dl of the evidence in determining your verdict. However, that does not

mean that you must accept al of the evidence astrue or accurate.
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Y ou should use common sense in conddering the evidence, and you should congder the
evidence in light of your own obsarvationsin life.

In our lives, we sometimes look at one fact and conclude from that fact that another fact exists.
Inlaw we cdl thisan “inference.” Y ou are dlowed to make reasonable inferences. Any inferences that

you make must be reasonable and must be based on the evidence in the case.
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In determining the factsin this case, you may have to decide which testimony to believe and
which testimony not to believe. Y ou may believe everything awitness says, or part of it, or none of it.
Y ou will dso have to decide what weight, if any, to give to the testimony of each witness,

In congdering the testimony of any witness, you may take into account:

- the opportunity and ability of the witnessto see or hear or know the things that the witness

tedtified about;

- the witness s memory;

- the witness sintelligence;

- any interest the witness may have in the outcome of the case, and any bias or prgudice the

witness may have;

- the witness s manner while testifying;

- the reasonableness of the witness stestimony in light of al the evidence in the case; and - any

other factors that bear on believability.

The weight of the evidence asto a particular fact does not necessarily depend on the number of
witnesses who testify. 'Y ou may find the testimony of a smaler number of witnesses to be more

persuasive than that of a greater number.
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A witness may be discredited or “impeached” by contradictory evidence, by, among other
things, a showing that he or she testified fdsely concerning a materid metter, or by evidence thet a
some other time the witness has said or done something that is incongstent with the witness' testimony.

If you believe that any witness has been impeached, then you must determine whether to
believe the witness s testimony in whole, in part, or not a al, and how much weight to give to that

testimony.
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It is proper for an atorney to interview awitness for the purpose of learning what testimony the
witness will give. The fact that the witness has talked to an atorney does not, by itself, reflect

negatively on the truth of the witness s testimony.
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Y ou have heard witnesses give opinions about matters requiring specia knowledge or skill.
Y ou should judge this testimony in the same way that you judge the testimony of any other witness.
The fact that such a person has given an opinion does not mean that you are required to accept it. Give
the testimony whatever weight you think it deserves, congdering the reasons given for the opinion, the

witness s qudifications, and al of the other evidence in the case.
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The plaintiffsin this case are 342 former employees of R.R. Donndlley & Sons Company who
worked a Donnelley’ s Chicago Manufacturing Divison, and who were terminated as a result of the
shutdown of that divison in 1993-94. When | use the term “plaintiffs’ in these ingructions, | mean to
refer to this group of persons.

The defendant in this caseis R.R. Donnelley & Sons Company, a corporation. When | use the

term “defendant” in these ingtructions, | mean to refer to R.R. Donnelley & Sons.
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A corporation can only act through its employees, agents, directors, and officers. Therefore, a
corporation is responsble for the acts and omissons of its employees, agents, directors, and officers

performed within the scope of their authority.
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A federd law cdled the Age Discrimination in Employment Act makes it unlawful
unlawful for an employer--
(1) tofal or refuseto hire, discharge, or otherwise discriminate againgt any person with respect
to the terms, conditions, or privileges of employment, because of the person’s age, or
(2) tolimit, segregate, or classify employeesin any way which would deprive or tend to
deprive any person of employment opportunities or otherwise adversdly affect his satus as an
employee, because of the person’s age.
Thislaw protects employees who are at least forty years old from discrimination because of their age,
but it does not require that such employees be given specia or favored treatment, nor does it guarantee

them continued employment.
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The plaintiffs clam that the defendant engaged in a pattern or practice of unlawful age
discrimination in connection with the defendant’ s shutdown of its Chicago Manufacturing Divison in
1993-1994, specificaly, that the defendant selected older employees disproportionately for termination,
and/or treated older employees less favorably in consderation for continued employment based on their
age.

The defendant denies the plaintiffs clam of a pattern or practice of discrimination and dams

that it treated al employees equally, regardless of their age.
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Inacivil lawsuit like this one, the burden is on the plaintiffs to prove every essentid ement of
their claim by a“preponderance of the evidence.”

A preponderance of the evidence Smply means evidence that persuades you that the plaintiff’'s
clam ismore likely true than not true.

In deciding whether any fact has been proven by a preponderance of the evidence, you may,
unless otherwise ingtructed, consider the testimony of al the witnesses, regardless of who may have

cdled them, and dl the exhibits received in evidence, regardless of who may have produced them.
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Y ou must decide whether the plaintiffs have proved that the defendant, in connection with its
shutdown of the Chicago Manufacturing Division, engaged in a pattern or practice of age discrimination
inits decigons regarding termination and/or continued employment of employees.

To establish that the defendant engaged in a pattern or practice of age discrimination, the
plaintiff must prove by a preponderance of the evidence that it was defendant’ s regular practice to
discriminate againgt Chicago Manufacturing Divison employees on the bass of their agein making
termination decisons in connection with the shutdown of the Division and/or in offering employeesthe
opportunity for continued employment after the Divison closed.

To congtitute a pattern or practice, age discrimination must have been repesated, routine, or of a
generdized nature. |solated or sporadic incidents of age discrimination are not sufficient to condtitute a

pattern or practice.
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The Age Discrimination in Employment Act permits an employer to offer employees voluntary
early retirement incentive plans. However, the Act does not permit an employer to require the

involuntary retirement of any person who isforty or older because of that person’s age.
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If you find that the defendant engaged in a pattern or practice of age discrimination, then you
must determine whether the defendant willfully violated the Age Discrimination in Employment Act.
To establish that the defendant willfully violated the Age Discriminaion in Employment Act, the
plaintiffs must prove by a preponderance of the evidence one of the following:
Q) that the defendant knew that its actions violated the Age Discrimination in Employment
Act; or
2 that the defendant showed reckless disregard for whether its actions violated the Age
Discrimination in Employment Act.
An employer actswith “reckless disregard” when it acts with indifference to the requirements of the

law, or with indifference to whether or not it had the legd right to act asit did.
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Upon retiring to the jury room, select one of your number as your foreperson. The foreperson
will preside over your ddiberations and will be your representative herein court.

A form of verdict has been prepared for you. [Read the verdict form.]

Take thisform to the jury room, and when you have reached unanimous agreement on the

verdict, your foreperson will fill in and date the form, and each of you will Sgnit.
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| do not anticipate that you will need to communicate with me. If you do, however, the only
proper way isinwriting, signed by the foreperson, or if he or she is unwilling to do so, by some other
juror, and given to the court security officer.

If any communication is made, it should not indicate your numerica divison.
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The verdict must represent the considered judgment of each juror. Y our verdict must be
unanimous.

Y ou should make every reasonable effort to reach averdict. In doing so, you should consult
with one another, express your own views, and listen to the views of your fdlow jurors. Discuss your
differences with an open mind. Do not hesitate to re-examine your own views and change your opinion
if you cometo believe it iswrong. But you should not surrender your honest beliefs about the weight or
effect of evidence soldy because of the opinions of your fellow jurors or solely for the purpose of
returning a unanimous verdict.

All of you should give fair congderation to al the evidence and deliberate with the god
of reaching a verdict which is consstent with the individud judgment of each juror. You are impartid

judges of the facts. Your soleinterest isto determine the truth from the evidence in the case.



Verdict form
Quedsion1.  Did the plaintiffs prove by a preponderance of the evidence that the defendant, in
connection with its shutdown of the Chicago Manufacturing Divison, engaged in a pattern or practice of
age discrimingtion?

Yes

No

If you answer “yes’ to Question 1, then answer Question 1aand Question 2.
If you answer “no” to Question 1, then skip Question 1a and Question 2, and sign and date this form.
Quedtion 1a. Wasyour “yes’ answer to Question 1 based on (check only one of the following):
- decisons regarding termination?
- decisonsregarding continued employment?
- decisons regarding both termination and continued employment?
Quedion2.  Answer thisquestion only if you answered “yes’ to question 1.
Did the plaintiffs prove by a preponderance of the evidence that the defendant willfully violated the
Age Discrimination in Employment Act?

Yes

No

Foreperson
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